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Assessing Officer had disallowed the deduction under section 80P (2)(a)(i) of the Income Tax

Act, 1961 for below mentioned reasons)
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Shri P. Chidambaram Stir, the next issue, on which there are some questions raised on Direct Taxes, is
Section 8O(P). Let me take a few minutes on dealing with this issue. We have not removed the exemption
to co-operatives in general. We have only removed it for certain co-operative banks. All Co-operatives which
are in dairy, weaving and in other co-operatives where the principle of mutuality applies continue to enjoy
exemption under Section 8O(P). We have removed exemption for one category of co-operative banks. Why?
Today, there are 1,08,791 institutions which, do one form of banking or another. Out of these 1,08,791
institutions, 1,05,735 institutions are primary agricultural credit societies which are expressly exenmpt.
Therefore, nobody should have any fear that there are being taxed. Then we have 768 Primary Co-
operative Agricultural & Rural Development Banks which are also expressly exempt. These leave only
2,288 banks falling under four categories-urban Co-operative Banks, State Co-
operative Banks, Central Co-operative Banks and State Co-operative Agticultural
Rural Development Banks, that is banks at the Apex level and banks at the district
level These are 2,288 in number.

Sir, today Member after Member have met me and said that these banks are mismanaged, there is
malfeasance and misfeasance; the monies of the depositors are not paid and they requested me to pay to the
depositors ont of the Credit Insurance Corporation. In Gujarat we have finally released Rs.1,00,000/ - per
depositor. Hundreds of Members have met me and said that the whole thing is in the hands of worst people
in this country. Why? It is because they are not subjected to any kind of regulation. Today all that they
have say is that they are banks and are covered under Section 80(P). They do not even file their income tax
returns and andited statement of accounts. They are under State Regulators. Now, we all know that State
Regulators have failed. In Gujarat, dozgens of banks collapsed; In Mabarashtra, dozens of banks have
collapsed. In Madurai, the Urban City Bank has collapsed. In my own district, the DCCB is under
moratorium by the Reserve Bank of India. Now, the only way we can bring in some discipline and save
these Banks is to mafke them file proper audited income and expenditure statement which can be
serutinized by the Income Tax Department. Today out of the 2288 banks, which have now been brought
under the Income Tax net, one half of them, are reporting losses and so they are not paying any income tax.
They wonld pay tax only when they are working profits. But, I do not believe that one half of them are
martking losses. One half of them are reporting losses because nobody is questioning them, nobody is looking
at them. Now let me say with humility, if we allow this situation continues, then all of them will one day
make losses. We have to bring some discipline. They are banks and the ptinciple of mutuality does
not apply there becanse they are lending even to non-members. Public deposits are taken and they are
lending to even non-members. What they do is that they take certain categories of members and call them
nominal members. They take rupee one from them and begin to lend them. These banks are like any other
banks.

Many of them are scheduled banks also because they are in the schedule to the RBI Act. We are bringing
only these banks under taxation under Section 80(P). If you make a profit, please pay taxes. Whether yon
are making profit or not, 1 can find them only if you are required to file an aundited income and expenditure



statement. 1 think it is important step in order to bring some financial and management discipline into

these Banks. 1 humbly appeal to the House to allow me to do this. . ...
IR0V BT 0T WHIORNTF) DIONWIMDPROYTOT  TT VW ITFTOOIN

LDOBOTT  2BDVJWE IWILD  [TWOIN  TBOYT O WIROMT 9HTHOID
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C) TOB[Z, BT, T, VW3 W VIDTO DROT JERIRW, VTTILTY
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The Commissioner of Income Tax v/s Vasavi Souharda Multipurpose Souharda Sahakari
Ni.,(I'TA No.505/2013)(High Court of Karnataka)

2. The Commissioner of Income Tax v/s Sti Biluru Gurubasava Pattina Sahakar Sangha Ni.,

(I'TA No.5006/2013) (High Court of Karnataka)

3. The Assistant Comissioner of Income Tax Circle 391, Bangalore v/s Bangalore

Commercial Transport (ITA No:1069/Bang/2010. (AY 2007-08)
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4. Commissioner of Income Tax Circle Panaji v/s Dwaraka Souharda Credit Sahakari Ltd.,
9ITA No.202/203/204/DCIT/cc Panaji/CIT(A)-VI/2010-11) (Assesment Year 2007-08,
2008-09 and 2009-10)

5. oDTWOIIT Irer Fee-wpdets A ., (ITA No:737/Bang/2011) (Assesment

Year 2007-08)

6. RODVY e Wl DAVRETE3  PTRTF  ATFTO ., @wodweww (ITA No:0l to
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85 TFTOTY BTFTOOOD TOwoN BITH IZTOBRCTITOT HEOINT  BOWTEY, TRTBONTT
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28.11.2011 Assesment Year 2008-09)
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12. Asistant Commissioner of Income tax, Circle iv V/S Buldana Urban Credit Society Ltd.,
(ITA Nos:151 to 153 and 179 to 181 (NAG) of 2012 dated 23.11.2012)
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12) (Assesment Year 2007-08, 2008-09 and 2010-11) 83 [FTonY IHTOOHL BTN
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(Assesment Year 2009-10)
BEE0H O YUPLBOIY FTTONYR S0P BOR TBER JecweT ACDSLRTT RO
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Gist of Income Tax cases effecting the cooperatives
SC-Totgars_coop_society_interest _surplus (08-02-2010)

ANALYSIS OF THE FACTS
(1) The Assessee is a Cooperative Society registered under KCS Act

(2) The Assessee is into the business of marketing of agricultural produce of its members
and providing credit facilities to them.

(3) The assessee had surplus funds invested in short-term deposits with the Banks and in
Government securities, on which interests accrued to the assessee(s).

ISSUES RAISED :

(1) Whether the benefit of deduction, u/s 80P(2)(a)(i), could be allowed to the assessee?

(2) Whether such interest income would qualify for deduction as business income under
Section 80P(2)(a)(i) of the Income Tax Act, 19617

(3) Whether the such income could be brought to tax u/s 56 under the head “Income from
other sources”

(4) If so, whether the assessee is entitled to claim deduction under section 57 towards the
cost of funds
JUDGEMENT :

(1) The income earned by the assessee by investing the funds immediately not required for
the business of the assessee does not qualify for deduction u/s 80P(2)(1) as business
income and is to be taxed as income from other sources

(2) The case is remitted back to the lower authorities to decide as to the admissability of
expenditure u/s 57

(3) In the result, the above questions are answered in favour of the revenue and the
present appeal of the assessee is dismissed.

HC-Ahmedabad-Jafari Momin Vikas Cr co op (15-01-2014)

ANALYSIS OF THE FACTS
(1) The Assessee is a Cooperative Society registered under Gujarath CS Act

(2) The Assessee is into the business of accepting deposits from and providing credit
facilities to its members.

(3) The assessee claimed deduction in respect of income earned from its credit business
u/s 80P(2)(a)

(4) The AO had dis-allowed the claim of the assessee under the pretext that the assessee is
a co operative bank and not a co operative society with the operation of newly inserted
sec 80P(4).

ISSUES RAISED :

(1) Whether the assessee is a c-operative society or a co-operative bank in terms of section
80P(4)?

(2) Whether the provision of Section 80P(4) are applicable to credit co-operative societies
also, which are engaged in business of banking, including providing credit facilities to
their members?

JUDGEMENT :

(1) In view of the clarification from the CBDT, it was held that section 80P(4) would exclude
only the co-operative banks and not the credit societies, which are not cooperative
banks.
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(2) The respondent assessee is not a credit co-operative bank but a credit co-operative
society. Exclusion clause of sub-section(4) of section 80P, therefore, would not apply.

(3) Appeals are dismissed. Held in favour of the assessee and against the revenue.

HC-Karnataka-Sri Biluru Gurubasava Pattina Sahakara Sangha (05-02-2014)
ANALYSIS OF THE FACTS

(1) The Assessee is a Cooperative Society registered under KCS Act carrying on the
business of accepting deposits from and providing credit facilities to its members.

(2) The assessee claimed deduction in respect of income earned from its credit business
u/s 80P(2)(a) which was partially allowed by the AO

(3) The CIT invoked Sec 263 and set aside the order taking the view that the assessee is a
co operative bank and not a co operative society with the operation of newly inserted
sec 80P(4).

ISSUES RAISED :

(1) Whether the assessee is a c-operative society or a co-operative bank in terms of section
80P(4)?

(2) Whether the provision of Section 80P(4) are applicable to credit co-operative societies
also, which are engaged in business of banking, including providing credit facilities to
their members?

JUDGEMENT :

(1) The assessee is a Co-operative society and not a Co-operative bank

(2) Therefore, the said issue was held in favour of the assessee and against the revenue.

HC-Kar-Bng-80P(2)(a)- B’lore Commercial Transport Credit Co-op Society Ltd (27-06-2014)

ANALYSIS OF THE FACTS
(1) The Assessee is a Cooperative Society registered under KCS Act

(2) The Assessee is into the business of accepting deposits from and providing credit
facilities to its members.

(3) The assessee claimed deduction in respect of income earned from its credit business
u/s 80P(2)(a)

(4) The AO had dis-allowed the claim of the assessee under the pretext that the assessee is
a co operative bank and not a co operative society with the operation of newly inserted
sec 80P(4).

ISSUES RAISED :

(1) Whether the assessee is a c-operative society or a co-operative bank in terms of section
80P(4)?

(2) Whether the provision of Section 80P(4) are applicable to credit co-operative societies
also, which are engaged in business of banking, including providing credit facilities to
their members?

(3) As the main motto of the co-operative society is lending for its members which is in the
nature of banking transaction, the assessee treated on par as per the new clause
introduced in 80P(4) of the Act as inserted in Finance Act 2006 with effect from
01.04.2007

JUDGEMENT :

(1) If the assessee is not a Co-operative bank carrying on exclusively banking business and
if it does not possess a license from the Reserve Bank of India to carry on business,
then it is not a Co-operative bank. It is a Co-operative society which also carries on the
business of lending money to its members which is covered under Section 80P(2)(a)(i)

(2) Therefore, the said issue was held in favour of the assessee and against the revenue.
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5.

ITA307-14 Tumkur Merchants Souharda coop Ltd (28-10-2014)

ANALYSIS OF THE FACTS

(1) The assessee is a Cooperative registered under the Karnataka Souharda Sahakari Act,
1997. It is engaged in the activity of carrying on the business of providing credit
facilities to its members.

(2) The assessee filed its ROI declaring a total income of Rs. NIL after claiming a deductions
under the provisions of Section 80P of the Act.

(3) The AO declined to extend the benefit of deduction under Section 80P(2)(i) and passed
an order of assessment, determining a total income of Rs.42,02,079.

(4) The assessee preferred an appeal to the CIT (Appeals) who held that assessee’s activity
is not in the nature of banking and consequently the benefit of deduction u/s 80P is
allowed.

(5) However, insofar as the income of the assessee consisting of interest earned from
short-term deposits with Banks was held to be liable to income tax

(6) Aggrieved by that portion of the order, assessee preferred an appeal to the Tribunal
which has dismissed

(7) Aggrieved by the said order, this appeal is preferred by the assessee.

ISSUES RAISED :

(1) The short-term deposits were only investment in the course of activity of providing
credit facilities to members and that the same cannot be considered as investment
made for the purpose of earning interest income

(2) The interest earned on such deposits is to be considered as income earned in ordinary
course of business and hence eligible for deduction u/s 80P(2)(a)

JUDGEMENT :

(1) The interest income is attributable to carrying on the business of banking and therefore
it is liable to be deducted in terms of Section 80P(1) of the Act.

(2) The society is not carrying on any separate business for earing such interest income.

(3) The order passed by the appellate authorities denying the benefit of deduction of the
aforesaid amount is unsustainable in law.

(4) Accordingly it is hereby set aside.

(5) The substantial question of law is answered in favour of the assessee and against the
revenue.

(6) Hence, the appeal is allowed.

HC-Kar-Bng-80 P(2)(d) Guttigedarara Credit Co-operative Society Limited (09-06-2015)

ANALYSIS OF THE FACTS

(1) The Assessee is a Cooperative Society registered under KCS Act carrying on the
business of accepting deposits from and providing credit facilities to its members.

(2) The Assessee had invested its funds, not immediately required for its business, in banks
and co operative institutions

(3) The assessee claimed deduction in respect of income earned from its credit business
u/s 80P(2)(a)

(4) The AO had dis-allowed the claim of the assessee under the pretext that the income is
not from the business in its ordinary course and hence it is not to be treated as
business income
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ISSUES RAISED :

(1) Whether the the interest earned on short-term deposits in banks were only investment
in the course of activity of providing credit facilities to members?

(2) Whether the short-term deposits in banks can be considered as investment made for
the purpose of earning interest income?

(3) Whether the interest earned on the deposits in banks qualifies for deduction under
Section 80P(2)(a)(i)

(4) If at all the interest earned from deposits with scheduled banks is not attributable to the
activity of providing credit to members, then whether the assessee can claim the
expenditure incurred to earn such interest from interest income?

JUDGEMENT :

(1) The amount which was invested in banks to earn interest was not an amount due to any
members. It was not the liability. It was not shown as liability in their account. In fact
this amount which is in the nature of profits and gains, was not immediately required by
the assessee for lending money to its members, as there were no takers. Therefore
they had deposited the money in a bank so as to earn interest.

(2) The said interest income is attributable to carrying on the business of banking and
therefore it is liable to be deducted in terms of Section 80P(1) of the Act.

(3) The order passed by the appellate authorities denying the benefit of deduction of the
aforesaid amount is unsustainable in law. Accordingly it is hereby set aside.

(4) The substantial questions of law are answered in favour of the assessee and against the
revenue.

HC-Drwr-ITA100096-Sri Renuka Coop Credit Society Belagavi (21-09-2015)

ANALYSIS OF THE FACTS

(1) The Assessee is a Cooperative Society registered under KCS Act carrying on the
business of accepting deposits from and providing credit facilities to its members.

(2) The assessee claimed deduction in respect of income earned from its credit business
u/s 80P(2)(a)

(3) The AO had dis-allowed the claim of the assessee under the pretext that the assessee is
a co operative bank and not a co operative society with the operation of newly inserted
sec 80P(4).

ISSUES RAISED :

(1) Whether the benefit of deduction, u/s 80P(2)(a)(i), could be allowed to the assessee?

(2) Whether the assessee is a Cooperative Society, or a co-operative bank?

(3) Whether the Authorities under the IT Act were competent and possessed the jurisdiction
to resolve the controversy as to whether the assessee was a co-operative society or co-
operative bank, as defined under the provisions of the BR Act?”

JUDGEMENT :

(1) The view expressed by this court, however, as to the assessee being a co-operative
society and not a co-operative bank in terms of Section 80P (4) of the IT Act, shall hold
the field and shall bind the authorities unless held otherwise by the Reserve Bank of
India.

(2) In the result, the above questions are answered in favour of the assessee and the
present appeal of the revenue is dismissed.

16



8. Lambra Kangri Multipurpose Co-operative Service Society (22-04-2016)

ANALYSIS OF THE FACTS

(1) The assessee is a Cooperative Society registered under the Punjab Co-operative
Societies Act. It is engaged in the multipurpose co-operative service activities alongwith
providing credit facilities to its members.

(2) The assessee filed its ROI declaring a total income of Rs. NIL after claiming a deductions
under the provisions of Section 80P of the Act.

(3) The AO declined to extend the benefit of deduction for interest earned on deposits with
nationalised banks under Section 80P(2)(i)

(4) Aggrieved by the said order, this appeal is preferred by the assessee.

ISSUES RAISED :

(1) The short-term deposits were only investment in the course of activity of providing
credit facilities to members and that the same cannot be considered as investment
made for the purpose of earning interest income

(2) The interest earned on such deposits is to be considered as income earned in ordinary
course of business and hence eligible for deduction u/s 80P(2)(a)

JUDGEMENT :

(1) The interest income is attributable to carrying on the business of providing credit
facilities to its members and therefore it is liable to be deducted in terms of Section
80P(1) of the Act.

(2) The order passed by the appellate authorities denying the benefit of deduction of the
aforesaid amount is unsustainable in law.

(3) Accordingly it is hereby set aside.

(4) The substantial question of law is answered in favour of the assessee and against the
revenue.

(5) Hence, the appeal is allowed.

9. HC-Kar-Drwr-Totagars Sales Society Ltd (16-06-2017)

ANALYSIS OF THE FACTS

(5) The Assessee is a Cooperative Society registered under KCS Act caarying on the
business of marketing of agricultural produce of its members and providing credit
facilities to them.

(6) The assessee had surplus funds invested in short-term deposits with the Banks and in
Government securities, on which interests accrued to the assessee(s).

(7) The assessee claimed deduction in respect of interest earned from its investments in Co
operative banks u/s 80P(2)(d)

ISSUES RAISED :

(1) Whether the benefit of deduction, u/s 80P(2)(d), could be allowed to the assessee?

JUDGEMENT :

(1) The income earned by the assessee by investing the funds immediately not required for
the business of the assessee does not qualify for deduction u/s 80P(2)(1) as business
income and is to be taxed as income from other sources

(2) The case is remitted back to the lower authorities to decide as to the admissability of
expenditure u/s 57

(3) In the result, the above questions are answered in favour of the revenue and the
present appeal of the assessee is dismissed.
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10. SC-Citizen Coop Society Ltd, Hyderabad (08-08-2017)

11.

ISSUES RAISED :
(1) Whether the assessee is a Cooperative Society, or an AOP?
(2) Whether the benefit of deduction, u/s 80P, could be allowed to the assessee?

(3) Whether the Authorities under the IT Act were competent and possessed the jurisdiction
to resolve the controversy as to whether the assessee was a co-operative society or co-
operative bank, as defined under the provisions of the BR Act?”

SOCIETY PROFILE :

(1) Started in 1997 as a Credit co op society under AP Mutually Aided Co op Society Act
(2
(3
(4
(5

) Converted into a Multi State Co-operative Society operating in five states.
) 25 Branches with more than Rs.700 crores of Business.

) Received National level "Excellence Award"

) Recognized as a Model society by The Government of Andhra Pradesh.
ANALYSIS OF THE FACTS

(1) Citizen Society was a AMAC Society

(2) Later converted into to a MSC Society

(3) The MSC Act does not permit a MSC to accept deposit from nominal members and non
members

(4) The society was carrying on the banking business for public at large and its operation
was not confined to its members but outsiders as well outsiders as well.

(5) The MSC Act does not permit a MSC to lend loan to nominal members and non
members

(6) The MSC Act does not permit a MSC to deposit funds in mutual funds

VIOLATIONS BY THE SOCIETY
(1) The cooperative society has advertised publicly

(2) The cooperative society has accepted deposits from nominal members and non
members

(3) The cooperative society has violated the provisons of Sec 269SS & 269T of IT Act
(4) The cooperative society has lent loans to nominal members and non members

(5) The cooperative society has invested its funds in ING Mutual Fund which is not
approved.

JUDGEMENT :

(1) In conclusion, the cooperative society has violated all the basic conditions of the Act
under which it is registered

(2) In fact, it is operating more like a NBFC than a coop society
(3) Hence the benefit of section 80P is rightly denied to the society

(4) Therefore the entire income is to be taxed as if it is an AOP

ITA1590-2016-Lalitamba Pattina Souharda Sahakari Niyamita (31-08-2017)

ANALYSIS OF THE FACTS

(1) The Assessee is a Cooperative registered under Karnataka Souharda Sahakari Act.

(2) The Assessee is into the business of accepting deposits from and providing credit
facilities to its members.
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12.

(3) The assessee claimed deduction in respect of the expenses in respect of the interest
income earned from its investments in other banks u/s 57
ISSUES RAISED :

(1) Whether the benefit of deduction, u/s 57, could be allowed to the assessee?

JUDGEMENT :

(1) The income earned by the assessee by investing the funds immediately not required for
the business of the assessee does not qualify for deduction u/s 80P(2)(1) as business
income and is to be taxed as income from other sources

(2) The case is dismissed without examining the issues raised i.e., the admissability of
expenditure u/s 57

(3) In the result, the above questions were not answered at all and the present appeal of
the assessee is dismissed.

HC-Ahmedabad-Jafari Momin Vikas Cr co op Society (28-08-2018)

ANALYSIS OF THE FACTS
(1) The Assessee is a Cooperative Society registered under Gujarath CS Act

(2) The Assessee is into the business of accepting deposits from and providing credit
facilities to its members.

(3) The assessee had deposited funds not required immediately for business in Banks and
had claimed deduction in respect of income earned on such bank deposits as business
income u/s 80P(2)(a)

(4) The AO had dis-allowed the claim of the assessee under the pretext that the income
earned on bank deposits claimed by assessee u/s 80P(2)(a) is not allowable

ISSUES RAISED :

(1) Whether the benefit of deduction, u/s 80P(2)(a)(i), could be allowed to the assessee?

(2) Whether such interest income would qualify for deduction as business income under
Section 80P(2)(a)(i) of the Income Tax Act, 19617

(3) If not, whether the assessee can claim proportionate expenses towards earning such
income u/s 577

JUDGEMENT :

(1) The cooperative society engaged in the business of providing credit facilities to its
members which earns interest income on the surplus funds parked with the
nationalised banks, is not eligible for deduction under section 80P(2)(a)(i) of the Act.

(2) Since impugned orders of Revenue authorities are in consonance with judgment of the
Hon'ble High Court cited supra, no interference thereof is required

(3) However, the proportionate administrative and financial expenses incurred for earning
such interest/investment income be allowed to the assessee.

(4) In the result, Appeals are dismissed.

(5) Therefore, the said issue was held partially in favour of the revenue and partially in
favour of the assessee
- Collected, compiled by :
CA B.V.Raveendranath
Chartered Accountant
G.P.Road, SAGAR
bvrnath@gmail.com
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REPORTABLE
IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
CIVIL APPEAL NO.1622 OF 2010

(Arising out of S.L.P. (C) No.7572 of 2009)

M/s. The Totgars' Cooperative Sale

Society Limited ...Appellant (s)
Versus

Income Tax Officer, Karnataka . . .Respondent (s)
WITH

Civil Appeal No.1623/2010 @ S.L.P. (C) No.10489 of 2009

Civil Appeal No.1624/2010 .L.P. (C) No.10490 of 2009
Civil Appeal No.1625/2010 @ S.L.P. (C) No.10491 of 2009
Civil Appeal No.1626/2010 .L.P. (C) No.10492 of 200
Civil Appeal No.1627/2010 @ S.L.P. (C) No.10494 of 2009
Civil Appeal No.1628/2010 L.P. (C) No.10497 of 200

Civil Appeal No.1629/2010 @ S.L.P. (C) No.10498 of 2009

J UDGMENT

S.H. KAPADIA,J.

Heard learned counsel on both sides.

Leave granted.

Assessee(s) is a cooperative credit
society. During the relevant assessment years in
question, it had surplus funds which the assessee(s)
invested in short-term deposits with the Banks and in
Government securities. On

o2/~
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such investments, interests accrued to the assessee(s).
Assessee(s) provides credit facilities to its members and
also markets the agricultural produce of its members. The
substantial question of law which arises in this batch of
civil appeals is - Whether such interest income would
qualify for deduction as business income under Section
80P (2) (a) (1) of the Income Tax Act, 1961?

According to the impugned judgement, which
affirms the decision of the Income Tax Appellate Tribunal
[TTribunal', for short], such interest income would fall
under the Head “Income from other sources” under Section
56 and not under Section 28 of the Income Tax Act, 1961
[TAct!', for shortl], and, consequently, the assessee-
Society would not be entitled to deduction under Section
80P (2) (a) (i) of the Act.

The bunch of civil appeals filed by the
assessee-Society concerns Assessment Years 1991-1992 to
1999-2000 [excluding Assessment Year 1995-1996]; however,
the lead matter is civil appeal arising out of S.L.P. (QC)

No.7572 of 2009 which relates to Assessment Year 1991-

1992.

The assessee-Society was assessed to tax as
a cooperative society. The assessee 1is the appellant in
all eight civil appeals. For all the above Assessment

Years 1991-1992 to 1999-2000 [except Assessment Year 1995-
1996], assessee(s) filed its Returns disclosing income
from business, i.e., marketing of agricultural produce of
its members and providing credit facilities to them.
Assessee(s) also filed its Profits and Loss Accounts and
its balance-sheets along with its Returns. In respect of

«e.3/-
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above-mentioned interest income, assessee(s) claimed

deduction under Section 80P (2) (a) (i) of the Act. The

assessment (s) for the afore-stated period stood re-opened

by issue of notice(s) under Section 148 of the Act. In

this case, we are only concerned with interest income on

short-term Bank deposits and securities. On the basis of

the balance-sheets for the relevant assessment years,

under instructions from the Assessing Officer, assessee(s)
submitted a chart to the Assessing Officer giving break-up

of assets and liabilities. We re-produce hereinbelow the

said chart [See Annexure B! under the caption
"Liabilities']:
LIABILITIES

Asstt. Capital Asami A/c + |Deposits, Other Total (3), (4) &
Year Reserve Fund + |Purchasers A/c |Loans, Interest|Liabilities &| (5)

Other Funds + Payable Expenditure

Profits

1 2 3 4 5 6

1991-92 |79,200,553.00 39,341,647.00 45,772,398.00 3,948,442.00 89,176,115.00
1992-93 |97,769,923.00 41,684,890.00 59,071,490.00 902,856.00 101,659,132.00
1993-94 |(116,354,655.00 |[37,674,924.00 68,927,247.00 2,893,519.00 109,494,694.00
1994-95 (133,817,620.00 |42,882,786.00 86,462,118.00 1,440,446.00 142,886,414.00
1995-96 |156,948,290.00 |46,898,160.00 107,201,490.00 4,189,923.00 158,289,580.00
1996-97 |(180,468,526.00 |[53,274,684.00 125,289,995.00 3,568,644.00 182,133,326.00
1997-98 (211,686,266.00 |52,510,175.00 142,529,130.00 46,694,814.00 |241,734,125.00
1998-99 |253,295,055.00 | 66,074,107.00 175,757,230.00 17,342,956.00 |259,174,281.00
1999-00 (269,520,510.00 |124,571,325.00 |209,202,203.00 25,199,555.00 |358,973,088.00

and circumstances of these cases,
which the assessee(s) had disclosed under the Head

liable

The Assessing Officer held,

from business'

“Income from

was

other sources”.

to be
In

22

on the facts

that the interest income

“Income
taxed wunder the Head
this connection, the
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Assessing Officer held that the assessee-Society had
invested the surplus funds as, and by way of, investment
by an ordinary investor, hence, interest on such
investment has got to be taxed under the Head “Income from
other sources”. Before the Assessing officer, it was
argued by the assessee(s) that it had invested the funds
on short-term basis as the funds were not required
immediately for business purposes and, consequently, such
act of investment constituted a business activity by a
prudent businessman; therefore, such interest income was
liable to be taxed under Section 28 and not under Section
56 of the Act, and, consequently, the assessee(s) was
entitled to deduction under Section 80P (2) (a) (i) of the
Act. This argument was rejected by the Assessing Officer
as also by the Tribunal and the High Court, hence, these
civil appeals have been filed by the assessee(s).

It was the case of the assessee(s) before
us that the assessee(s) 1is a cooperative credit society.
It's business is to provide credit facilities to its
members and to market the agricultural produce of its
members. According to the assessee(s), it's activity
constituted “eligible activity” under Section 80P (2) (a) (i)
of the Act, hence, it was entitled to the benefit of
deduction from its gross total income. In this
connection, it was urged that, under Section 80P (2) of the
Act, the whole of the amount of *“business profits”
attributable to any one of the enumerated activities 1is
entitled to deduction. According to the assessee(s), one
need not go by the source/head of such interest income
because no sooner

«..5/-
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interest income accrued to the assessee(s) on above-
mentioned specified deposits/securities, it became
business income attributable to the activity carried on by
the assessee(s) by providing credit facilities to its
members or marketing of agricultural produce of its
members and no sooner such interest income falls under the
head “business profits” attributable to one or more of
such eligible activities, such interest income became
eligible for deduction under the said section. The
assessee (s) further contended, before us, that, wunder
Regulations 23 and 28 read with Sections 57 and 58 of the
Karnataka Cooperative Societies Act, 1959, a statutory
obligation was imposed on cooperative credit societies to
invest its surplus funds in specified securities and, in
view of such statutory obligation, the above-mentioned
interest income derived from short-term deposits and
securities must be considered as income derived by the
assessee (s) from its Dbusiness activities. In the
alternative, it was submitted that, even assuming for the
sake of argument that such interest income is held to be
covered by Section 56 of the Act under the head “Income
from other sources”, even then the assessee-Society was
entitled to the benefit of Section 80P(2) (a) (i) of the
Act. In this connection, learned counsel for the
assessee(s) submitted, placing reliance on numerous
judgements, that the source or head of income was
irrelevant for deciding the question as to whether a given
item is eligible for deduction under Section 80P of the
Act. According to the assessee(s), once interest income
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accrues on specified investments, particularly when a
local enactment makes it statutorily incumbent on the
society to invest in specified investments, the interest
income is automatically eligible for deduction
irrespective of the source or head under which such income
would fall. In this connection, learned counsel for the
assessee(s) submitted that one needs to compare the
language of Section 80P (2) (a) (i) and (iii) of the Act with
Explanation (baa) to Section 80HHC, the language used in
Section 80HHD(3) and the words used in Section 80HHE(5) of
the Act. In this connection, it was urged that there is a
wide contrast in the language between Section 80P (2) (a) on
one hand and the language used in Section 80HHC read with
Explanation (baa), Section 80HHD(3) and Section 8O0HHE(5)
as also the language used in Sections 72 and 32AB of the
Act. According to the assessee(s), if one keeps this
contrast in mind, it is clear that the concept of head of
income or source of income will not apply to the
provisions of Section 80P (2) of the Act because wherever
Parliament intended to emphasise the applicability of such
concept, it has expressly so stated in the relevant
section. According to the assessee(s), by way of
illustration, under Explanation (baa) to Section 80HHC or
under Section 8O0HHD(3) or under Section 8O0HHE(5), etc.,
the words used are, “profits of the business' means the
profits of the business as computed wunder the head
“Profits and gains of business”. Therefore, according to
the assessee(s), when such words do not £find place in
Section 80P (2) of the Act, it is clear that the concept of
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source of income or head of income is not inbuilt in
Section 80P(2) of the Act and, consequently, such a
concept cannot be read into the said section. As stated
above, according to the assessee(s), no sooner surplus
funds are invested in specified securities, interest
income from such investment is automatically eligible for
deduction under Section 80P (2)of the Act.

In order to determine the issue involved in
these civil appeals, we need to re-produce hereinbelow the
relevant provision of Section 80P of the Act, as it stood

at the material time. It reads thus:

“Deduction in respect of income of co-
operative societies.

80P. (1) Where, in the case of an assessee
being a co-operative society, the gross total
income includes any income referred to in sub-
section (2), there shall be deducted, in
accordance with and subject to the provisions
of this section, the sums specified in sub-
section (2), in computing the total income of
the assessee.

[2] The sums referred to in sub-section (1)
shall be the following, namely:--

[a] in the case of a co-operative society
engaged in--

[i] carrying on the business of banking or

providing credit facilities to its
members, or

[ii] a cottage industry, or
[1ii] the marketing of the agricultural

produce of its members, or
...8/-
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[iv] the purchase of agricultural
implements, seeds, livestock or other
articles intended for agriculture for
the purpose of supplying them to its
members, or

[v] the processing, without the aid of
power, of the agricultural produce of
its members, or

[vil] the collective disposal of the labour
of its members, or

[vii] fishing or allied activities, that is
to say, the catching, curing,
processing, preserving, storing or
marketing of fish or the purchase of
materials and equipment in connection
therewith for the purpose of supplying
them to its members,

h whole £f the moun £ rofi n in

of business attributable to any one or more of
such activities.”

At the outset, an important circumstance
needs to be highlighted. In the present case, the
interest held not eligible for deduction under Section
80P (2) (a) (i) of the Act is not the interest received from
the members for providing credit facilities to them. What
is sought to be taxed under Section 56 of the Act is the
interest income arising on the surplus invested in short-
term deposits and securities which surplus was not
required for business purposes. Assessee(s) markets the

produce of its members whose sale proceeds at times were
retained by it. In this case, we are concerned with the
tax treatment of such amount. Since the fund created by
such retention was not

«.e.9/-
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required immediately for Dbusiness purposes, it was
invested in specified securities. The question, before
us, is - whether interest on such deposits/securities,
which strictly speaking accrues to the members' account,
could be taxed as business income under Section 28 of the
Act? In our view, such interest income would come in the
category of “Income from other sources”, hence, such
interest income would be taxable under Section 56 of the
Act, as rightly held by the Assessing Officer. In this
connection, we may analyze Section 80P of the Act. This
section comes in Chapter VI-A, which, in turn, deals with
“Deductions in respect of certain Incomes”. The Headnote
to Section 80P indicates that the said section deals with
deductions in respect of income of cooperative Societies.
Section 80P(1l), inter alia, states that where the gross
total income of a cooperative Society includes any income
from one or more specified activities, then such income
shall be deducted from the gross total income in computing
the total taxable income of the assessee-Society. An
income, which is attributable to any of the specified
activities in Section 80P (2) of the Act, would be eligible
for deduction. The word “income” has been defined under
Section 2(24) (i) of the Act to include profits and gains.
This sub-section is an inclusive provision. The
Parliament has 1included specifically “business profits”
into the definition of the word “income”. Therefore, we
are required to give a precise meaning to the words
“profits and gains of business” mentioned in Section
80P (2) of the Act. In the present case, as stated above,

...10/-
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assessee-Society regularly invests funds not immediately
required for Dbusiness purposes. Interest on such
investments, therefore, cannot fall within the meaning of
the expression “profits and gains of business”. Such
interest income cannot be said also to be attributable to
the activities of the society, mnamely, carrying on the
business of providing credit facilities to its members or
marketing of the agricultural produce of its members.
When the assessee-Society provides credit facilities to
its members, it earns interest income. As stated above,
in this case, interest held as ineligible for deduction
under Section 80P (2) (a) (1) is not in respect of interest
received from members. In this case, we are only
concerned with interest which accrues on funds not
required immediately by the assessee(s) for its business
purposes and which have been only invested in specified
securities as “investment”. Further, as stated above,
assessee(s) markets the agricultural produce of its
members. It retains the sale proceeds in many cases. It
is this “retained amount” which was payable to its
members, from whom produce was bought, which was invested
in short-term deposits/securities. Such an amount, which
was retained by the assessee-Society, was a liability and
it was shown in the balance-sheet on the liability-side.
Therefore, to that extent, such interest income cannot be
said to be attributable either to the activity mentioned
in Section 80P (2) (a) (i) of the Act or 1in Section
80P (2) (a) (iii) of the Act. Therefore, 1looking to the
facts and circumstances of this case, we are of the view
that the
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Assessing Officer was right in taxing the interest income,
indicated above, under Section 56 of the Act.

An alternative submission was advanced by
the assessee(s) stating that, if interest income in
question is held to be covered by Section 56 of the Act,
even then, the assessee-Society is entitled to the benefit
of Section 80P (2) (a) (i) of the Act in respect of such
interest income. We find no merit in this submission.
Section 80P (2) (a) (i) of the Act cannot be placed at par
with Explanation (baa) to Section 80HHC, Section 8O0HHD (3)
and Section 8O0HHE(5) of the Act. Each of the said
sections has to be interpreted in the context of its
subject-matter. For example, Section 80HHC of the Act, at
the relevant time, dealt with deduction in respect of
profits retained for export business. The scope of
Section 80HHC is, therefore, different from the scope of
Section 80P of the Act, which deals with deduction in
respect of income of cooperative Societies. Even
Explanation (baa) to Section 80HHC was added to restrict
the deduction in respect of profits retained for export
business. The words used in Explanation (baa) to Section
80HHC, therefore, cannot be compared with the words used
in Section 80P of the Act which grants deduction in
respect of “the whole of the amount of profits and gains
of business”. A number of judgements were cited on behalf
of the assessee(s) in support of its contention that the
source was irrelevant while construing the provisions of
Section 80P of the Act. We find no merit because all the
judgements cited were cases relating to Cooperative Banks

...12/-
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and assessee-Society is not carrying on Banking business.
We are confining this judgement to the facts of the
present case. To say that the source of income is not
relevant for deciding the applicability of Section 80P of
the Act would not be correct because we need to give
weightage to the words “the whole of the amount of profits
and gains of Dbusiness” attributable to one of the
activities specified in Section 80P (2) (a) of the Act. An
important point needs to be mentioned. The words “the
whole of the amount of profits and gains of business”
emphasise that the income in respect of which deduction is
sought must constitute the operational income and not the
other income which accrues to the Society. In this
particular case, the evidence shows that the assessee-
Society earns interest on funds which are not required for
business purposes at the given point of time. Therefore,
on the facts and circumstances of this case, in our view,
such interest income falls in the category of ™“Other
Income” which has been rightly taxed by the Department
under Section 56 of the Act.

Apart from the substantial question of law
which we have answered, assessee-Society has challenged
the re-opening of assessment under Section 148 of the Act.

In this connection, it was urged on behalf
of the assessee(s) that, for the relevant assessment years
in question, the Assessing Officer was required to obtain
prior approval of the Joint Commissioner of Income Tax
before issuance of notice under Section 148 of the Act.
According to the assessee(s), the proposal for re-opening
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was made on 315t May, 2001, it was not sent through fax to
the office of the Additional Commissioner of Income Tax,
Panaji, and the fax report indicates the time of 5.18
p-m., which establishes the fact that service of notice on
31st May, 2001, on the assessee(s) was done prior to the
sending of fax for approval. According to the
assessee(s), the approval was given by the Additional
Commissioner of Income Tax on 8% June, 2001. The notice
under Section 148 of the Act was served on 31t May, 2001,
i.e., prior to the approval of the Additional
Commissioner of Income Tax. In the circumstances, it was
urged that the notice under Section 148 of the Act was
invalid and consequential re-assessment under Section 147
read with Section 144A of the Act was bad in law. We find
no merit in this argument. At the outset, we may state
that the point raised on wvalidity of the notice under
Section 148 of the Act essentially concerns factual
aspect. The Tribunal is the final fact finding Authority
under the Income Tax Act. It has given a finding of fact
that, though the written communication of the sanction,
which has no prescribed format, was received by the
Assessing Officer on 8t June, 2001, yet, it cannot be said
that sanction was not accorded prior to 31st May, 2001.
The Tribunal has recorded a finding of fact that there was
a detailed correspondence between the concerned officers

prior to 31st May, 2001, in the context of re-opening of

assessment. It may also be mentioned that there is a
vital difference between grant of sanction and
communication of such sanction. As stated by the

Tribunal, no particular form has been prescribed in the
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matter of grant of sanction. For the afore-stated reason,
the Tribunal came to the conclusion that approval/sanction
for re-opening of assessment in terms of Section 148 of
the Act read with Section 151 existed even prior to 31st
May, 2001. We see no reason to interfere with this
finding of fact given by the Tribunal.

In this matter, one gquestion advanced by
the assessee(s) before the Authorities below has remained

un-answered. That question is as follows:

“Whether, on the facts and in the
circumstances of the case, the Tribunal was
right in law in holding that the income by
way of interest on deposits held with
scheduled banks, bonds and other securities
was chargeable to tax under section 56 under
the head "Income from other sources' without
allowing any deduction in respect of cost of
funds and proportionate administrative and
other expenses under section 57?7

The above guestion requires an answer. It
involves interpretation of Section 56 and Section 57 of
the Act. It also 1involves applicability of the said
sections to the facts of the present case. We,
accordingly, remit the said question to the High Court for
consideration in accordance with law.

Subject to what is stated above, these
civil appeals filed by the assessee(s) are dismissed with

no order as to costs.

[AFTAB ALAM]
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O/TAXAP/442/2013 ORDER

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

TAX APPEAL NO. 442 of 2013
With

TAX APPEAL NO. 443 of 2013
With

TAX APPEAL NO. 863 of 2013

COMMISSIONER OF INCOME TAX, GANDHINAGAR....Appellant(s)
Versus
JAFARI MOMIN VIKAS CO-OP CREDIT SOCIETY LTD....Opponent(s)

Appearance:
MR SUDHIR M MEHTA, ADVOCATE for the Appellant(s) No. 1
MR.HARDIK V VORA, ADVOCATE for the Opponent(s) No. 1

CORAM: HONOURABLE MR.JUSTICE AKIL KURESHI
and
HONOURABLE MS JUSTICE SONIA GOKANI

Date : 15/01/2014

ORAL ORDER
(PER : HONOURABLE MR.JUSTICE AKIL KURESHI)

1. All the assessees’ Tax Appeals involve identical
question.
2. Revenue has challenged the judgment of the Income

Tax Appellate Tribunal (for short “the Tribunal”)

raising following question for our consideration:-

n

Whether the Hon’ble Tribunal is correct in
allowing deduction under section 80P (2) (a) (i)
to assessee’s society even though same 1is

Page 10f 6 http://www.itatonline.org
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covered under section 80P (4) rws 2(24) (viia)
being income from providing credit facilities
carried on by a co-operative society with its
member?”
3. Issue ©pertains to interpretation of section
80P (2) and 80P (4) of the Income Tax Act, 1964 (“the
Act” for short). Respondent assessee is a Cooperative
Credit Society and claims benefit of deduction under
section 80P (1) of the Act by virtue of the provisions
contained in section 80P (2) (a) (i) of the Act. As is
well known under sub-section(l) of section 80P certain
co-operative societies are granted deductions of the
sum specified in sub-section(2) in computing the total
income. As per section 80P (2) (a) (1), the sums referred
in sub-section(l) would be in case of a co-operative
society engaged in carrying on the business of banking
or providing credit facilities to its members the
whole of the amount of profits and gains of business
attributable to any one or more of such activities.
Revenue, however, contends that by wvirtue of newly
amended sub-section(4) of section 80P inserted with
effect from 1.4.2007 by Finance Act, 2006, section 80P
would not apply to the respondent assessee. Section
80P (4) in the present form refers as under:-

“(4) The provisions of this section shall not

Page 2 of 6 http://www.itatonline.org
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apply in relation to any co-operative bank
other +than a ©primary agricultural credit
society or a primary co-operative agricultural
and rural development bank.

Explanation-For the purposes of this sub-
section, -

(a) “co-operative bank” and “primary
agricultural credit society” shall have the
meanings respectively assigned to them in Part
V of the Banking Regulation Act, 1949(10 of
1949) ;

(b) “primary co-operative agricultural and
rural development bank” means a society having
its area of operation confined to a taluk and
the principal object of which is to provide for

long-term credit for agricultural and rural
development activities.”

4. As per section 80P (4), the provisions of section
80P would not apply in relation to any co-operative
bank other than primary agricultural credit society or
primary co-operative agricultural and rural
development bank. As per the explanation, the terms
“co-operative bank” and “primary agricultural credit
society” shall have the meanings respectively assigned

to them in Part V of the Banking Regulation Act, 1949.

5. Assessing Officer held that by wvirtue of section
80P (4), the respondent assessee would not be entitled
to benefits of deduction under section 80P.
CIT (Appeals) as well as the Tribunal reversed the

decision of the Assessing Officer on the premise that
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the respondent assessee not being a bank, exclusion
provided in sub-section(4) of section 80P would not
apply. This, irrespective of the fact that the
respondent would not fall within the expression

“primary agricultural credit society”.

6. Had this been the plain statutory provisions
under consideration in isolation, in our opinion, the
question of law could be stated to have arisen. When,
as contended by the assessee, by virtue of sub-
section(4) only co-operative banks other than those
mentioned therein were meant to be excluded for the
purpose of deduction under section 80P, a dJguestion
would arise why then Legislature specified primary
agricultural credit societies along with primary co-
operative agricultural and rural development banks for
exclusion from such exclusion and in other words,
continued to hold such entity as eligible for
deduction. However, the issue has been considerably
simplified by wvirtue of CBDT circular No.133 of 2007
dated 9.5.2007. Circular provides as under:-

“Subject: Clarification regarding admissibly of

deduction under section 80P of the Income-Tax

Act, 1961.

1. Please refer to your letter

no.DCUS/30688/2007, dated 28.03.2007 addressed
to Chairman, Central Board of Direct Taxes, on

Page 4 of 6 http://www.itatonline.org
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the above given subject.

2. In this regard, I have been directed
to state that sub-section(4) of section 80P
provides that deduction under the said section
shall not be allowable to any co-operative bank
other than a primary agricultural credit
society or a primary co-operative agricultural
and rural development bank. For the purpose of
the said sub-section, co-operative bank shall
have the meaning assigned to it in part V of
the Banking Regulation Act, 1949.

3. In part V of the Banking Regulation Act,
“Co-operative Bank” means a State Co-operative
bank, a Central Co-operative Bank and a primary
Co-operative bank.

4. Thus, if the Delhi Co op Urban T & C
Society Ltd. does not fall within the meaning
of “Co-operative Bank” as defined in part V of
the Banking Regulation Act, 1949, sub-
section(4) of section 80P will not apply in
this case.

5. The issues with the approval of Chairman,
Central Board of Direct Taxes.”

7. From the above clarification, it can be gathered
that sub-section(4) of section 80P will not apply to
an assessee which is not a co-operative bank. In the
case clarified by CBDT, Delhi Coop Urban Thrift &
Credit Society Ltd. was under consideration. Circular
clarified that the said entity not being a co-
operative bank, section 80P(4) of the Act would not
apply to it. In view of such clarification,we cannot
entertain the Revenue’s contention that section 80P (4)

would exclude not only the co-operative banks other

than those fulfilling the description contained
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therein but also credit societies, which are not co-
operative banks. In the present case, respondent
assessee is admittedly not a credit co-operative bank
but a credit co-operative society. Exclusion clause of
sub-section(4) of section 80P, therefore, would not

apply. In the result, Tax Appeals are dismissed.

(AKIL KURESHI, J.)

(MS SONIA GOKANI, J.)

SUDHIR
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The Commissioner Of Income Tax vs Sri. Biluru Gurubasava Pattina on 5 February, 2014

Karnataka High Court
The Commissioner Of Income Tax vs Sri. Biluru Gurubasava Pattina on 5 February, 2014

Author: N.Kumar & C.R.Kumaraswamy
:1:

IN THE HIGH COURT OF KARNATAKA
DHARWAD BENCH

DATED THIS THE 5TH DAY OF FEBRUARY 2014
PRESENT
THE HON'BLE MR.JUSTICE N.KUMAR
AND
THE HON'BLE MR.JUSTICE C.R.KUMARASWAMY
INCOME TAX APPEAL NO.5006/2013
BETWEEN:
1. THE COMMISSIONER OF INCOME TAX
DR. B. R. AMBEDKAR ROAD

BELGAUM

2. THE INCOME TAX OFFICER
WARD I, BAGALKOT .. .APPELLANTS

(BY SRI. Y. V. RAVIRAJ, ADVOCATE)
AND:

SRI BILURU GURUBASAVA PATTINA
SAHAKARI SANGHA NIYAMITHA
BAGALKOT .. .RESPONDENT

(BY SRI. A. SHANKAR, ADVOCATE)

THIS APPEAL IS FILED UNDER SECTION 260A
OF THE INCOME-TAX ACT, 1961 AGAINST THE
ORDER PASSED IN ITA.NO.514/BANG./2012 DATED
12

28.02.2013 ON THE FILE OF THE INCOME TAX
APPELLATE TRIBUNAL, BANGALORE BENCH 'B‘',
BANGALORE, ALLOWING THE APPEAL FILED BY THE
ASSESSEE'S FOR ASSESSMENT YEAR 2007-08.
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The Commissioner Of Income Tax vs Sri. Biluru Gurubasava Pattina on 5 February, 2014

THIS APPEAL COMING ON FOR ADMISSION THIS
DAY, N.KUMAR J., DELIVERED THE FOLLOWING:

JUDGMENT

The Revenue has preferred this appeal against the order passed by the Tribunal setting-aside the
order passed by the Commissioner of Income Tax under Section 263 of the Income Tax Act, 1961
(hereinafter referred to as the 'Act").

2. The assessee is a Credit Co-operative Society engaged in providing credit facilities to its members.
It has filed returns of the income for the assessment year 2007-08 claiming deduction under Section
80P(2)(a)(i) amounting to Rs.2,04,03,878/- (Rupees Two Crore Four Lakh Three Thousand Eight
Hundred and Seventy Eight only). The Assessing Officer has passed assessment under Section
143(3) of the Act on 29.12.2009 disallowing to the tune of Rs.1,66,47,180/- (Rupees One Crore Sixty
Six Lakh Forty Seven Thousand One Hundred and Eighty only) in respect of interest received from
Gem Sugars Limited, Bilagi Sugars Limited and Nirani Cements Limited. However, the Assessing
Officer allowed deduction under Section 80P(2)(a)(i) to the extent of Rs.1,93,73,000/- (Rupees One
Crore Ninety Three Lakh Seventy Three Thousand only).

3. The Commissioner of Income Tax invoking his power under Section 263 of the Act, issued notice
to the assessee calling upon him to show-cause as to why the order of assessment should not be
set-aside in view of Section 80P(4) of the Act. After service of notice, the assessee entered
appearance and brought to the notice of the authority that the assessee is not a Co-operative bank
and therefore, Section 80P(4) has no application to the case of the assessee. However, the Revisional
Authority was of the view that the assessing authority has not considered the application of Section
80P(4) which was inserted with effect from 01.04.2007 and therefore, he set-aside the order of
assessment and remanded the matter back to the Assessing Authority to consider the applicability of
the aforesaid provision.

4. Aggrieved by the said order, the assessee preferred an appeal before the Tribunal.

5. The Tribunal held that as the assessee is not a Co-operative Bank, Section 80P(4) has no
application. Moreover, the power under Section 263 of the Act could be invoked by the Revisional
Authority only, if the order is erroneous and thereby is prejudicial to the interest of revenue. In the
instant case, as the assessee is not a Co-operative Bank i.e. there is no error committed by the
Assessing authority much less, the said order was prejudicial to the interest of revenue and
therefore, the order passed by the Revisional Authority was set-aside.

6. Aggrieved by the said order, the Revenue has preferred this appeal.
7. The only substantial question of law which arises for our consideration in this appeal is:-

In the facts and circumstances of this case, whether the Revisional Authority was justified in
invoking his power under Section 263 of the Act without the foundational fact of assessee being
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Co-operative bank was not there?

8. In the assessment order, the Assessing authority has clearly stated that the assessee is a Co-
operative society and has not obtained any banking license. The business of the assessee is to
provide credit facilities to its members. Since the assessee cannot carry on any banking business, the
interest on investment is taxable as income from other source. Therefore, the aforesaid facts, which
is not in dispute clearly establishes that it is not a Co-operative Bank. Infact, the Revisional
Authority also in its order has categorically stated that the assessee is a Co-operative society, which
provides credit facilities. Section 80P of the Act deals with the deduction of income of a society. In
the case of any assessee being a Co-operative society, the whole of the amounts of profits and gains
of business attributable to any of other activities referred to sub-section (2) of Section 80P shall be
deducted in computing the total income of the assessee. In other words, the said income is not
taxable. It is a benefit given to the Co-operative society. Section 80P(4) was introduced by Finance
Act, 2006 with effect from 01.04.2007 excluding the said benefit to a Co-operative Bank. The said
provision reads as under:-

"(4) The provisions of this section shall not apply in relation to any co-operative bank
other than a primary agricultural credit society or a primary co-operative agricultural
and rural development bank.

(a) "co-operative bank" and "primary agricultural credit society" shall have the meanings
respectively assigned to them in Part V of the Banking Regulation Act, 1949 (10 of 1949);

(b) "primary co-operative agricultural and rural development bank" means a society having its area
of operation confined to a taluk and the principal object of which is to provide for long-term credit
for agricultural and rural development activities."

Therefore, the intention of the legislature is clear. If a Co-operative Bank is exclusively carrying on
banking business, then the income derived from the said business cannot be deducted in computing
the total income of the assessee. The said income is liable for tax. A Co-operative bank as defined
under the Banking Regulation Act includes the primary agricultural credit society or a primary
co-operative agricultural and rural development bank. The Legislature did not want to deny the said
benefits to a primary agricultural credit society or a primary co-operative agricultural and rural
development bank. They did not want to extend the said benefit to a Co-operative bank which is
exclusively carrying on banking business i.e. the purport of this amendment. Therefore, as the
assessee is not a Co- operative bank carrying on exclusively banking business and as it does not
possess a licence from Reserve Bank of India to carry on business, it is not a Co-operative bank. It is
a Co-operative society which also carries on the business of lending money to its members which is
covered under Section 80P(2)(a)(i) i.e. carrying on the business of banking for providing credit
facilities to its members. The object of the aforesaid amendment is not to exclude the benefit
extended under Section 80P(1) to such society. Therefore, there was no error committed by the
Assessing Authority. The said order was not prejudicial to the interest of the Revenue. The condition
precedent for the commissioner to invoke the power under Section 263 is that the twin condition
should be satisfied. The order should be erroneous and it should be prejudicial to the interest of the
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revenue.

9. This Court had an occasion to consider Section 263 of the Act in the case of - COMMISSIONER
OF INCOME-TAX AND ANOTHER V. DIGITAL GLOBAL SOFT LTD. [2013] 354 ITR 489 (Karn)
where paragraph-18, it has held as under:

"As is clear from the wording in section 263, the Commissioner gets the jurisdiction
to revise any proceedings under this Act if he considers that any order passed therein
by the Assessing Officer is erroneous in so far as it is prejudicial to the interests of the
Revenue. Therefore, it is clear that he cannot exercise the power of revision solely on
the ground that the order passed is erroneous. He gets jurisdiction only if such
erroneous order is prejudicial to the interest of the Revenue. "Prejudicial to the
Revenue" means, lawful revenue due to the State has not been realized or cannot be
realized. In other words, by the order of the assessing authority if the lawful revenue
to the State has not been realized or cannot be realized, as the said order is
prejudicial to the interests of the Revenue and also erroneous, he gets jurisdiction to
interfere with the said order under section 263. Therefore, for attracting section 263,
the condition precedent is (a) the order of the Assessing Officer sought to be revised
is erroneous, and (b) it is prejudicial to the interests of the Revenue. If one of them is
absent, i.e., if the order of the Income-tax Officer is erroneous but is not prejudicial to
the Revenue, recourse cannot be had to section 263(1) of the Act. The satisfaction of
both the conditions stipulated in the section is the sine qua non for the Commissioner
to exercise his jurisdiction under Section 263."

In the instant case, when the status of the assessee is a Co-operative society and is not a Co-
operative bank, the order passed by the Assessing Authority extending the benefit of exemption
from payment of tax under Section 80P(2)(a)(i) of the Act is correct. There is no error. When there
is no error, the question of order being prejudicial would not arise. The Tribunal has rightly
entertained the appeal and set- aside the order. Therefore, the said order is in accordance with law
and cannot be found fault with. The substantial question of law is answered in favour of the assessee
and against the revenue.

SD/-
JUDGE SD/-

JUDGE LB
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IN THE HIGH COURT OF KARNATAKA AT BANGALORE
DATED THIS THE 27t DAY OF JUNE, 2014

PRESENT
THE HON’BLE MR. JUSTICE N KUMAR

AND
THE HON’BLE MR. JUSTICE B MANOHAR

ITA No. 599/2013

BETWEEN:
1. Commissioner of Income Tax-1V, C.R. Building, Queens Road, Bangalore.
2. Income Tax Officer, Ward-3(3), C.R. Building, Queens Road, Bangalore.

...Appellants

(By Sri G. Kamaladhar, Adv.)
AND
M/s. Bangalore Commercial Transport Credit Co-operative Society Limited
No.2, | Cross, Chikkanna Garden, Chamrajpet, Bangalore 560 018.

...Respondent
(By Sri A. Shankar, Sri S. Annamalai
& Sri M. Lava, Advs.)

Skokskokskoskskskskokkok

This ITA filed under Section 260-A of I.T. Act, 1961 arising out of order dated
07.06.2013 passed in ITA No.1649/Bang/2012, for the Assessment year 2009-10,
praying to (i) formulate the substantial questions of law stated therein; (ii) allow the
appeal and set aside the order dated 07.06.2013 passed by the ITAT, Bangalore in ITA
No. 1649/Bang/2012 confirming the order of the Appellate Commissioner and confirm
the order passed by the Income Tax Officer, Ward-3(3), Bangalore.

This ITA coming on for hearing this day, N. KUMAR ] delivered the following:
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JUDGMENT

This appeal is preferred by the revenue challenging the order passed by the

Tribunal, wherein it is held that sub-section (4) of Section 80P of the Income

Tax Act, 1961 is applicable only to co-operative banks and not to credit co-

operative societies.

2. The substantial questions of law which are raised in the appeal are as

under:

(i)

(ii)

(iii)

(iv)

(v)

“Whether the Tribunal was correct in upholding the CIT(A)’s order directing the
assessing officer to grant deduction under Section 80P(2)(a)(i) of the Act of
Rs.70,58,624/- for assessment year 2009-10 by relying on the earlier order of
ITAT on identical issue without appreciating that the revenue had not accepted
the said order and an appeal under Section 260A is pending before this
Hon’ble Court for adjudication?

Whether the Tribunal is correct in holding that the assessee is not a Co-
operative Bank but only a Co-operative society engaged in providing credit
facilities to its members?

Whether the Tribunal was correct in not appreciating the facts that the main
motto of the co-operative society is lending for its members which is in the
nature of banking transaction, treated on par as per the new clause introduced
in the definition of income to section 2(24)(viia) and comes under the purview
of 80P sub-section (4) of the Act as inserted in Finance Act 2006 with effect
from 01.04.20077?

Whether the Tribunal was correct in holding that the provision of sub-section
(4) of Section 80P of the Income-tax Act are applicable only to co-operative
banks and not to credit co-operative societies, which are engaged in business
of banking, including providing credit facilities to their members?

Whether the Tribunal was correct in holding that the assessee is a c-operative
society and not a co-operative bank in terms of sub-section (4) of Section 80P
of the Income Tax Act without considering the meaning of Co-operative Bank
as envisaged under Part V of Banking Regulation Act, 1949 wherein it is
defined that Co-operative Bank includes primary co-operative Bank, which is
further defined as co-operative society with the primary object of transactions
of Banking business?”
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3. The Tribunal in its order has set out the difference between the co-operative
bank and society as under:

Nature Cooperative Society registered|{Cooperative society registered
under Banking Regulation Act,junder Karnataka Cooperative
1949 Societies Act, 1959.

Registration [Under the Banking Regulation Act,|{Cooperative Societies Act,
1949 and Co -operative Societies|1959.

Act, 1959.

Nature of e As defined in section 6 ofle As per the bye laws of the

business Banking Regulation Act. cooperative society.

e Can open savings bankle Society cannot open savings
account, current account,| bank account, current account,
overdraft account, cash credit| issue letter of credit,
account, issue letter of| discounting bills of exchange,
credit, discounting bills of| issue cheques, demand drafts,
exchange, issue cheques,| pay orders, gift cheques,
demand drafts (DD), pay order,| lockers, bank guarantees etc.
gift cheque, lockers, bankle Society cannot act as a clearing
guarantees etc agent for cheques DDs, pay

e Cooperative bank can act as| orders and other forms
clearing agent for cheques,|le Society are bound by rules and
DDs, pay orders and other| regulations as specified by in
forms. the cooperative societies act

e Banks are bound to follow the
rules regulations and direction
issued by Reserve Bank of
India(RBI).

Filing of Cooperative banks have to submit|Society has to submit the annual

returns annual return to RBI every year-| return to Registrar of Societies.

Inspection |RBI has the power to inspect|Registrar has the power to inspect

accounts and overall| accounts and overall
functioning of the bank. functioning of the bank.

Part V Part V of the Banking Regulation|Part V of the Banking Regulation
Act is applicable to cooperativelAct is not applicable to
banks. cooperative banks.

Use of The word ‘bank’, ‘banker’,[The word ‘bank’, ‘banker’,

words ‘banking” can be wused by al|'banking’, cannot be used by a
cooperative bank. cooperative society.

4. This Court had an occasion to consider the said question

in /TA

No.5006/2013 dated 05.02.2014 in the case of THE COMMISSIONER OF
INCOME TAX vs. SRI BILURU GURUBASAVA PATTINA SAHAKAR! SANGHA
NIYAMITHA, BAGALKOT, where, after referring to the relevant provisions of
the Income Tax Act, and the banking Regulation Act, held as under:
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“If a Co-operative Bank is exclusively carrying banking business, then
the income derived from the said business cannot be deducted in
computing the total income of the assessee. The said income is liable
for tax. A Co-operative bank as defined under the Banking Regulation
Act includes the primary agricultural credit society or a primary co-
operative agricultural rural development bank. The Legislature did not
want to deny the said benefit to a primary agricultural credit society
or a primary cooperative agricultural and rural development bank.
They did not want to extend the said benefit to a co-operative bank
which is exclusively carrying on banking business i.e., the purport of
the amendment. If the assessee is not a Co-operative bank carrying
on exclusively banking business and if it does not possess a license
from the Reserve Bank of India to carry on business, then it is not a
Co-operative bank. It is a Co-operative society which also carries on
the business of lending money to its members which is covered under
Section 80P(2)(a)(i) i.e., carrying on the business of banking for
providing credit facilitates to its members. The object of the aforesaid
amendment is not to exclude the benefit extended under Section
80P(i) to the society.”

Therefore, the said issue was held in favour of the assessee and against
the revenue.

5. The said judgment answers the issues in this case also. Accordingly, we
pass the following order.
The appeal is dismissed. The substantial questions of law are
answered in favour of the assessee and against the revenue.

(SD/-) (SD/-)
JUDGE JUDGE
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IN THE HIGH COURT OF KARNATAKA AT BANGALCRE

DATED THIS THE 28™ DAY OF OCTOBER 2014

PRESENT

THE HON'BLE MR.JUSTIZE N. KUMAR

AND

THE HON’BLE MR. JUSTICE B. MANOHAR

I.T.A. No. 207 oF 20614

BETWEEN:

TUMKUR MERCHANTS SCUHARDA CREDIT
COOPERATIVE LIMITED
REP. BY ITS PRESIEENT
SHRI M.S.JAYAKUMAR, 18T FLOOR
VEERASHAIVA KALYANA MANTAP BUILDING
J.C.ROAD, TUMKUR - §72101
... APPELLANT

(BY SRI. A. SHANKAR AND M. LAVA, ADVS.)
AND:

THE INCOME TAX OFFICER
WARD-1, AAYAKAR BHAVAN
RAMAKRISHNA NAGAR, KUNIGAL ROAD
TUMKUR - 572105
... RESPONDENT

(BY SRI. K.V.ARAVIND, ADV\)

THIS ITA IS FILED UNDER SECTION 260-A OF L.T.ACT,
1961, PRAYING TO FORMULATE THE SUBSTANTIAL QUESTIONS
OF LAW AND SET ASIDE THE FINDINGS TO THE EXTENT
AGAINST THE APPELLANT IN THE ORDER PASSED BY THE
INCOME TAX APPELLATE TRIBUNAL, BANGALORE IN ITA No.
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1622 /BANG/2012 DATED 21/02/2014 FOR THE ASSESSMENT
YEAR 2009-10 (ANNEXURE-A); AND ETC.

THIS ITA COMING ON FOR ADMISSICK THIS DAY, N.
KUMAR J. DELIVERED THE FOLLOWING:

JUDGMENT

The assessee has filed the appeai challenging the

order passed by the Tribunal.

2. This eppeal is admitted to consider the
following substantial questinr. of law:

“Whether the Tribunal failed in law to
appreciate that tre interest earned on short-
term depcsits were only investment in the
course of activity of providing credit facilities
toc members and that the same cannot be
considered as investment made for the
purpose of earning interest income and

consequently passed a perverse order?”

3. The assessee is a Cooperative Society
registered under the provisions of Section 7 of the
Karnataka Co-operative Societies Act, 19359. It is

engaged in the activity of carrying on the business of
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providing credit facilities to its members. It is governed
by the provisions of the Karnataka Co-operative
Societies Act, 1959, and the Karnataxka Co-operative
Societies Rules, 1960. The assessee filed its return of
income for the assessment year 2009-10 on
30/09/2008 under the provisicns of Section 139(1) of
the Income Tax Act, 1961 (for short hereinafter referred
to as the ‘Act’), declaring a total income of Rs. NIL after
claiming a deduction of Es.42,02,079/- under the
provisions of Section 80P cf the Act. The assessee’s
case was selected for scrutiny and statutory notice
under the provisions of Section 143(2) was issued. The
assessee produced all the information to substantiate
its claim. The assessing authority, taking note of the
insertion of Section 80P(4) of the Act, declined to extend
the benefit of deduction under Section 80P(2)(i) and
passed an order of assessment, determining a total
income of Rs.42,02,079/-, as against the declared

income of Rs.NIL. Aggrieved by the said order, the
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assessee preferred an appeal to the Commissioner of
Income Tax (Appeals)-II. The appellate authcrity held
that assessee’s activity is not in the nature of banking
and consequently the benefit of deduiction under Section
80P of the Act cannot be denied. However, insofar as
the income of the assessee consisting of interest earned
from short-term deposits with M/s. Allahabad Bank of
Rs.1,55,300/- and savings bank acrcount with M/s. Axis
Bank of Rs.22,005/ -, totalitig to Rs.1,77,305/- was held
to be liable to income tax in view of the judgment of the
Apex Court in the case ci M/S. TOTGARS COOPERATIVE
SALz SOCIETY LTD., reported in 322 ITR 283 (SC).
Aggrieved by that portion of the order, assessee
preferred an appeal to the Tribunal which has
dismissed the appeal following the judgment of the Apex
Court in the aforesaid case. Aggrieved by the said

oraer, this appeal is preferred by the assessee.

4. The learned counsel for the assessee assailing

the impugned order contended, the interest accrued in a
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sum of Rs.1,77,305/- is from the deposits made by the
assessee in a nationalized bank out of the amounts
which was used by the assessee for providing credit
facilities to its members and therefore the said interest
amount is attributable to the credit facilities provided by
the assessee and forins part of profits and gains of
business and therefore he submniits the appellate
authorities were not justified in denying the said benefit
in terms of Sub-sec.(2) of Section 80P of the Act. In
support of his contentionns, he relied on several
judgments and pointed cut that the Apex Court in the

aforesaid judgment has not laid down any law.

S. Per contra, learned counsel for the Revenue
strongly relied on the said judgment of the Supreme
Court and submitted, the case is covered by that
iudgment of the Apex Court and no case for interference

1s made out.
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6. From the aforesaid facts and rival conteritions,
the undisputed facts which emerges is, the sum of
Rs.1,77,305/- represents the interest ecarned from:
short-term deposits and from savings bank account.
The assessee is a Cooperative Society providing credit
facilities to its members. It is not carrying on any other
business. The interest income earned by the assessee
by providing credit facilities to its members is deposited
in the banks for a short duration which has earned
interest. Therefore, whether this interest is attributable
to the business c¢f providing credit facilities to its
merubers, is the question. In this regard, it is necessary
to notice the relevant provision of law ie., Section
SOP(2)(a)(i):

“Deduction in respect of income of co-operative

societies:

80P (1) Where, in the case of an assessee being a
co-operative society, the gross total income includes
any income referred to in sub-section (2), there shall
be deducted, in accordance with and subject to the

provisions of this section, the sums specified in sub-
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section (2), in computing the total income of the

assessee.

(2) The sums referred to in sub-section (1)
shall be the following, namely:

(a) in the case cf co-operative society engaged
in-—

(i) carrying on the business of banking or

providing credit facilities to its members, or

(ii) xxx

(i) xxx

(iv) xxx

(v} xxx

(Vi) xxx

(vii) xxex
tiie whole of the amount of profits and gains of
business attributable to any one or more of such

activities.”

7. The word ‘attributable’ used in the said section
is of great importance. The Apex Court had an occasion
to consider the meaning of the word ‘attributable’ as
supposed to derive from its use in various other

provisions of the statute in the case of CAMBAY ELECTRIC
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SUuPPLY INDUSTRIAL Co. LTD. VS. COMMISSIONER CF
INCOME-TAX, GUJARAT-II reported in ITR VoL. 113

(1978) PAGE 842 at page 93 as under:

“As regards the aspect emerging from
the expression “attributable to” occurring in
the phrase “profits and gains attributable to
the business of” the specified industry (here
generation and distribution of electricity) on
which the l2arned Solicitor-General relied, it
will be pertinernt to observe that the
legislature = hoas  deliberately used the
expression.  “atiributabie to” and not the
expression “derived from”. It cannot be
dispuited that the expression “attributable to”
is - certairnly wider in import than the
expression “derived from”. Had the
expression “derived from” been used, it could
have with some force been contended that a
balancing charge arising from the sale of old
machinery and buildings cannot be regarded
as profits and gains derived from the conduct
of the business of generation and distribution
of electricity. In this connection, it may be

pointed out that whenever the legislature

55



wanted to give a restricted meaning in the
manner suggested by the learned Solicitor:
General, it has used the expressior “derived
from?”, as, for instance, in section 80J. In our
view, since the expression of wider import,
namely, “attributable to”, has beer. used, tie
legislature intended to cover receipts from
sources other thar. the actual conduct of the
business of generation and distribution of
electricity.”

8. Therefore, the word “attributable to” is
certainly wider in import than the expression “derived
from”.  Whenever the legislature wanted to give a
restricted meaning, they have used the expression
“derived frcm”. The expression “attributable to” being of
wider import, the said expression is used by the
legislature whenever they intended to gather receipts
from sources other than the actual conduct of the
business. A Cooperative Society which is carrying on

the business of providing credit facilities to its members,

earns profits and gains of business by providing credit
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facilities to its members. The interest income so derived
or the capital, if not immediately required to be lent to
the members, they cannot keep the sa2id amount idie. 1f
they deposit this amount in bank so as to earn interest,
the said interest income is attributable to the profits
and gains of the business of providing credit facilities to
its members only. The society is not carrying on any
separate business for earning such interest income.
The incorne s¢ derived is the amount of profits and
gains of business attributable to the activity of carrying
on the business cf hanking or providing credit facilities
to its members by a co-operative society and is liable to
be deducted from the gross total income under Section

80P of the Act.

5. In this context when we look at the judgment of
the Apex Court in the case of M/s. Totgars Co-operative
Sale Society Ltd., on which reliance is placed, the

Supreme Court was dealing with a case where the
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assessee-Cooperative Society, apart from providing
credit facilities to the members, was alsc in the
business of marketing of agricuitural nroduce grown by
its members. The sale consideration received from
marketing agricultural produce of its members was
retained in many cases. The said retained amount
which was payable to its members trom whom produce
was bought, was invested in a short-term
deposit/security. Such an amount which was retained
by the assessee - Society was a liability and it was
shown in the balance sheet on the liability side.
Therefore, to that extent, such interest income cannot
be said to be attributable either to the activity
menticned in Section 80P(2)(a)(i) of the Act or under
Section 80P(2)(a)(iii) of the Act. Therefore in the facts of
the said case, the Apex Court held the assessing officer
was right in taxing the interest income indicated above
under Section 56 of the Act. Further they made it clear

that they are confining the said judgment to the facts of
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that case. Therefore it is clear, Supreme Court was not

laying down any law.

10. In the instant case, the armount which was
invested in banks to earn inferest was not arn amount
due to any members. It was nct the liability. It was not
shown as liability in their account. In fact this amount
which is in the nature of profits and gains, was not
immediately required by the assessee for lending money
to the memnibers, as tnere were no takers. Therefore
they had deposited the money in a bank so as to earn
interest. Thie said interest income is attributable to
carrying on the business of banking and therefore it is
liable to be deducted in terms of Section 80P(1) of the
Act. In fact similar view is taken by the Andhra Pradesh
High Court in the case of COMMISSIONER OF INCOME-TAX
III, HYDERABAD VS. ANDHRA PRADESH STATE COOPERATIVE
BANK LTD., reported in (2011) 200 TAXMAN 220/12.
In that view of the matter, the order passed by the

appellate authorities denying the benefit of deduction of
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the aforesaid amount is unsustainable in law.
Accordingly it is hereby set aside. The substantial
question of law is answered ir favour of the assessee
and against the revenue. Hence, we pass the following
order:

Appeal is allowed.

The impugned order is hereby set

aside. Farties to Lear their own cost.

Sp/-
JUDGE

Sp/-
JUDGE

Rd/-
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IN THE HIGH COURT OF KARNATAKA AT BENGALURU
DATED THIS THE 9th DAY OF JUNE, 2015
PRESENT
THE HON’BLE MR.JUSTICE M. SHANTANAGOUDAR
AND
THE HON’BLE MR.JUSTICE ARAVIND KUMAR
[.T.A. NO.29/2015
BETWEEN :

M/s. Guttigedarara Credit
Co-operative Society Limited
Rep. by its Secretary

Shri K.L. Mohan

Mysore MUDA Office Premises
JLB Road

Mysore-570005

..... Appellant
(By Sri A. Shankar and Sri M. Lava, Advs.,)
AND :

The Income Tax Officer
Ward-2(2)

No.55/1, Shilpashree
Vidyaranya Complex
Vishweswaranagar
Mysore-570008

..... Respondent

(By Sri K.V. Aravind, Standing Counsel.,)
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This appeal is filed under Section 260-A of Income Tax Act 1961, arising out of
order dated 19.09.2014 passed in ITA No.1526/Bang/2013, for the assessment
year 2010-20.11, praying to formulate the substantial question of law as stated
above and answer the same in favor of the appellant to allow the appeal land
set aside the findings to the extent against the appellant in the order passed by

the Income Tax Appellate Tribunal, Bangalore ‘C Bench, Bangalore.

This appeal coming on for admission, this day, MOHAN M.
SHANTANAGOUDAR, J., delivered the following:-

JUDGMENT

The assessee has filed this appeal questioning the order dated 19.9.2014
passed by the Income Tax Appellate Tribunal in ITA.No.1526/Bang/2013.

2. This appeal is admitted to consider the following substantial questions of
law:-

i)  Whether the Tribunal failed in law to appreciate that the interest
earned on short-term deposits in banks were only investment in the
course of activity of providing credit facilities to members and that the
same cannot-be considered as investment made for the purpose of
earning interest income and consequently passed a perverse order?

ii)  Whether the Tribunal is correct in law in holding that the interest
earned on the deposits in banks by the appellant/co-operative society
does not qualify for deduction under Section 80P(2)(a)(i) of the Income
Tax Act, 1961 on the facts and circumstances of the case?

iii)  Without prejudice, whether the tribunal is justified in not holding that
if at all the interest earned from deposits with scheduled banks is held
to be not attributable to the activity of providing credit to members,
then the whole of such income is not liable to tax but only the net

income after reducing the expenditure incurred to earn such interest
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income would be liable to tax on the facts and'-circumstances of the
case’?

3. The assessee is a Cooperative Society registered under the provisions of
Section 7 of the Karnataka Co-operative Societies Act, 1959. It is engaged in
the activity of carrying on the business of providing credit facilities to its
members. It is governed by the provisions of the Karnataka Co-operative
Societies Act, 1959, and the Karnataka Co-operative Societies Rules, 1960.

4. The assessee filed its return of income for the assessment year 2010-11 on
15.10.2010 under the provisions of Section 139(1) of the Act, declaring a
total income of Rs. NIL after claiming a deduction of Rs.85,67,640/- under
the provisions of Section 80P(2)(a)(i) of the Act. The assessee’s case was
selected for scrutiny and statutory notice under the provisions of Section
143(2) was issued. The assessee produced all the information to

substantiate its claim.

The Assessing Officer, taking note of the insertion of Section 80P(4) of the
Act, declined to extend the benefit of deduction under Section 80P(2)(i) and
passed an order of assessment, determining a total income of
Rs.85,95,028/-, as against the declared income of Rs.NIL. Aggrieved by the
said order, assessee preferred an appeal to the Commissioner of Income
Tax (Appeals). The appellate authority held that assessee’s activity is not in
the nature of banking and consequently it is entitled to deduction under
Section 80P(2)(a)(i) of the Act. However, insofar as the amount of interest is
concerned, it is held that assessee is liable to income tax in view of the
judgment of the Apex Court in the case of M/s. Totgars Co-operative Sale

Society Limited Vs. Income Tax Officer, reported in 322 ITR 283 (SC).

Aggrieved by that portion of the order, assessee preferred an appeal to the

Commissioner of Income Tax (Appeals) which has dismissed the appeal
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following the judgment of the Apex Court in the aforesaid case. Aggrieved

by the said order, this appeal is preferred by the assessee.

. Learned counsel for the assessee assailing the impugned order contended
that the interest accrued from the deposits made by the assessee in a
nationalized bank out of the amounts which was used by the assessee for
providing credit facilities to its members and therefore the said interest
amount is attributable to the credit facilities provided by the assessee and
forms part of profits and gains of business and therefore he submits that
the appellate authorities were not justified in denying the said benefit in
terms of sub-Section(2) of Section 80P of the Act. In support of his
contentions, he relied on several judgments and pointed out that the Apex
Court in the aforesaid judgment has not laid down any law.

. Per contra, learned counsel for the Revenue strongly relied on the said
judgment of the Supreme Court and submitted that the case is covered by
that judgment of the Apex Court and no case for interference is made out.

. From the aforesaid facts and rival contentions, the undisputed facts which
emerge are,, certain sums of interest were earned from short-term deposits
and from savings bank account. "The assessee is a Co-operative Society
providing credit facilities to its members. It is not carrying on any other
business. The interest income earned by the assessee by providing credit
facilities to its members is deposited in the banks for a short duration which
has earned interest. Therefore, whether this interest is attributable to the
business of providing credit facilities to its members, is the question.

. In this regard, it is necessary to notice the relevant provision of law i.e.,

Section 80P(2)(a)(i):-

“Deduction in respect of income of co-operative societies:
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80P (1) Where, in the case of an assessee being a co-operative society, the
gross total income includes any income referred to in sub-section (2), there
shall be deducted, in accordance with and subject to the provisions of this
section, the sums specified in sub-section (2), in computing the total income

of the assessee.
(2) The sums referred to in sub-section (1) shall be the following, namely:
(a) in the case of co-operative society engaged in-"-

(i) carrying on the business of banking or providing credit facilities

to its members, or

(i)  xxx
(iii)  xxx
(iv)  xxx
(v)  xxx
(vi)  xxx
(vii)  xxx

the whole of the amount of profits and gains of business attributable to any

one or more of such activities.”

. The word ‘attributable’” used in the said Section is of great importance. The
Apex Court had an occasion to consider the meaning of the word
‘attributable’ as supposed to derive from its use in various other provisions
of the statute hi the case of Cambay Electric Supply Industrial Co. Ltd., Vs.
Commissioner of Income Tax, Gujarat-Il, reported in ITR VOL. 113 (1978) 84

(at page 93) as under:-

“As regards the aspect emerging from the expression “attributable to”
occurring in the phrase “profits and gains attributable to the business of”
the specified industry (here generation and distribution of electricity) on

which the learned Solicitor-General relied, it will be pertinent to observe that
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the legislature has deliberately used the expression “attributable to” and
not the expression “derived from”. It cannot be disputed that the expression
“attributable to” is certainly wider in import than the expression “derived
from”.  Had the expression “derived from” been used, it could have with
some force been contended that a balancing charge arising from the sale of
old machinery and buildings cannot be regarded as profits and gains derived
from the conduct of the business of generation and distribution of
electricity. In this connection, it may be pointed out that whenever the
legislature wanted to give a restricted meaning in the manner suggested by
the learned Solicitor-General, it has used the expression “derived from”, as,
for instance, in section 80J. In our wew, since the expression of wider import,
namely, “attributable to”, has been used, the legislature intended to cover
receipts from sources other than the actual conduct of the business of

generation and distribution of electricity.”

10.Therefore, the word “attributable to” is certainly wider in import than the
expression “derived from”. Whenever the legislature wanted to give a
restricted meaning, they have used the expression “derived from”. The
expression “attributable to” being of wider import, the said expression is
used by the legislature whenever they intended to gather receipts from
sources other than the actual conduct of the business. A Co-operative
Society which is carrying on the business of providing credit facilities to its
members, earns profits and gains of business by providing credit facilities to
.its members. The interest income so derived or the capital, if not
immediately required to be lent to the members, the society cannot keep
the said amount idle. If they deposit this amount in bank so as to earn
interest, the said interest income is attributable to the profits and gains of
the business of providing credit facilities to its members only. The society is

not carrying on any separate business for earning such interest income. The
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income so derived is the amount of profits and gains of business
attributable to the activity of carrying on the business of banking or
providing credit facilities to its members by a co-operative society and is
liable to be deducted from the gross total income u/s 80P of the Act.

11.In this context when we look at the judgment of the Apex Court in M/s.
Totgars Co-operative Sale Society’s Case (cited supra), on which reliance is
placed, the Supreme Court was dealing with a case where the assessee/Co-
operative Society, apart from providing credit facilities to the members, was
also in the business of marketing of agricultural produce grown by its'
members. The sale consideration received from marketing agricultural
produce of its members was retained in many cases. The said retained
amount which was payable to its members from whom produce was
bought, was invested in a short-term deposit/security. Such an amount
which was retained by the assessee - Society was a liability and it was
shown in the balance sheet on the liability side. Therefore, to that extent,
such interest income cannot be said to be attributable either to the activity
mentioned in Section 80P(2)(a)(i) of the Act or under Section 80P(2)(a)(iii) of
the Act. Therefore in the facts of the said case, the Apex Court held the
assessing officer was right in taxing the interest income indicated above
under Section 56 of the Act. Further they made it dear that they are
confining the said judgment to the facts of that case. Therefore it is clear,
Supreme Court was not laying down any law.

12.In the instant case, the amount which was invested in banks to earn interest
was not an amount due to any members. It was not the liability. It was not
shown as liability in their account. In fact this amount which is in the nature
of profits and gains, was not immediately required by the assessee for
lending money to its members, as there were no takers. Therefore they had

deposited the money in a bank so as to earn interest. The said interest
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income is attributable to carrying on the business of banking and therefore
it is liable to be deducted in terms of Section 80P(1) of the Act. In fact
similar view is taken by the Andhra Pradesh High Court in the case of
Commissioner of Income Tax-lll, Hyderabad Vs. Andhra Pradesh State Co-

operative Bank Ltd., reported in (2011) 200/Taxman 220/12.

In that view of the matter, the order passed by the appellate authorities
denying the benefit of deduction of the aforesaid amount is unsustainable

inlaw.

Accordingly it is hereby set aside. The substantial questions of law are
answered in favour of the assessee and against the revenue. Hence, we

pass the following order:-
Appeal is allowed. The impugned order dated 19.9.2014 is set aside.

Parties to bear their own costs.

Sd/-

JUDGE

Sd/-

JUDGE
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IN THE HIGH COURT OF KARNATAKA

DHARWAD BENCH

DATED THIS THE 21°" DAY OF SEPTEMBER, 2015

PRESENT

THE HONOURABLE MR.JUSTICE ANAND BYRAREDDY

AND

THE HONOURABLE MRS.JUSTICE S.SUJATHA

INCOME TAX APPEAL NO.100096 OF 20i4

BETWEEN

Sree Renuka Co-operative Credit
Society Ltd.,

Hotel Keerti Campus,

P.B. Road,

Belgaum,

Represented by its Secretary

Mr. Shankar Oejappa Shetty,
Aged 60 years.

(By Shri: H.R. Kambzyavar, Advocate)
AND

1. The Income 'Tax Gfficer,

Ward Mo.2(2),

Belgaum.

2. Cemmissioner of Income Tax (Appeals),

... APPELLANT.

Belgaum. ... RESPONDENTS.

(By Shri Y.V. Raviraj, Advocate)
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This ITA is filed under Section 260A of the Income Tax
Act, 1961 against the order passed in ITA No.04/PNJ/2014
dated 13.06.2014 on the file of the Income Tax Appellate
Tribunal, Panaji Bench, Panaji, dismissing the appeal filed by
the assessee.

This appeal having been heard and reserved, and coming
on for pronouncement of judgment, this day, Anand Byrareddy
J., delivered the following:

JUDGMENT

This appeal is by the assessee under the Income Tax Act,
1961 (Hereinafter referred to as the 'IT Act, for brevity). The
assessee 1s said to be a Co-operative Society registered under

the Karnataka State Co-operative Societics Act, 1958,

(Hereinafter referred to as the "KCS Act’, for brevity).

2. The appeal perfaias to tiie Assessment year 2010-11.
The appellant - Society had filed its return of income for the
assessment year 2010-1i, and afier claiming deduction under
Section 80 P(2) (2) (i) of the IT Act, the total income was
declared as 'nil'".

The Assessing Officer had however, opined that the
assessee was not entitled to the deduction, as claimed, for the

reason, inter alia, that the activity of the appellant was covered
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by Section 2 (24 (vii a) of the IT Act, which requires the
inclusion of profits and gains of any business of banking
(including providing credit facilities) carried on by a co-
operative society.

Reference was made to the Explanation appended to
Section 80 P (4) - which lays down that a co-operative bank and
a primary agricultural credit society, shall have the same
meaning assigned to them in Part V of the Banking Regulation
Act, 1949 (Hereinafter referred to as the 'BR Act' , fer brevity.)
It was held that the Bye -laws of the Assessee indicateG that
their primary object was transactions that were apparenily in the
nature of banking. In that, the asseszee was recciving deposits
from its members and providing loans {o other members and
hence it satisfied all the three conditions contemplated under
Section 56 {ccv) of the BR Act. For this premise, the Assessing
Officer had proceeded on the basis that a primary co-operative
bank, meant a Co-operative Society. Therefore, the Assessing

Officer held that the appellant society being a primary co-
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operative bank, was not eligible for deduction under Section 80

P of the IT Act.

3. The appellant - Society had then preferred an appeal
before the Commissioner of Income Tax (Appeals) challenging
the above order of the Assessing Officer. The same was said to
have been partly allowed.

The appellant had then approached the Income Tax
Appellate Tribunal.  The Tribunal having affirmed the
concurrent findings of the above authorities, the appellant is
before this court.

4. The questions of law that arise for our consideration in
this appeal are :

1. Whether the beicfit of deduction, under Section 80 P
(2) (a) (1) of tne IT Act, could be denied to the assessee on the
footing that, though the appellant was said to be a Co-operative
Society, it was in fact a co-operative bank, within the meaning
as assigned to stich bank under Part V of the BR Act.

1. Whether the Authorities under the IT Act were

competent and possessed the jurisdiction to resolve the
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controversy as to whether the assessee was a co-operative
society or co-operative bank, as defined under the provisions of

the BR Act?”

5. In addressing the above, it would be useful to extract
the relevant provisions for ready reference.

“80P. (1) Where, in the case of an assessee
being a co-operative society, the gross total income
includes any income referred to in sub-section (Z),
there shall be deducted, in accordance with and subject
to the provisions of this sectior, the sums specijied in
sub-section (2), in computing the total income of thie

assessee.

(2) The sums referred to in sub-secticn (1) shall
be the following, namely :(—

(a) in the case of a co-operative society engaged in—

(i) carrving na the business of barking or providing

credit facilities to its members, or

(i) XXX %X

(i13) XXX xX

XXXXX
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(4) The provisions of this section shall not
apply in relation to any co-operative bank other than a
primary agricultural credit society or a primary co-

operative agricultural and rural development bank.

Explanation.-- For the purposes of this sub-
section,

(a) “‘co-operative bank” and “primary
agricultural credit society” shall have the meanings
respectively assigned to them in Part V of the Banking
Regulation Act, 1949 (10 of 1949);

(b) “primary co-operative agricultural and rural
development bank” means a society having its ared of
operation confined to a taluk and the principal object of
which is to provide for long-ierm credit jor agricuitural

and rural development activities.|”

“Section 56 of the BR Act:-

Act to apply to co-operative sociclies subject to
modifications. —The provisions of this Act, as in force for
the time being, shall appoly to, or in relation to, co-
operutive socieiies as they apply to, or in relation to
banking coripanies siubject io the following modifications,
namely:—

(a) throughour this Act, unless the context otherwise

requires,—
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(i) references to a “banking company” or ‘“the
company” or “such company” shall be construed as

references to a co-operative bank;

(ii) references to “commencement of this Act” shall
be construed as references to commencement of the
Banking Laws (Application to Co-operative Societies) Act,
1965 (23 of 1965);

(b) in section 2, the words and figures “the Companies Act,
1956 (1 of 1956) and” shall be omitted;
(c) in section 5,—

[(i) after clause (cc), the following clauses shall e
inserted, namely.—

(cci) “Co-operative bank” means a state co-
operative bank, a central co-operative pank and a prin:ary
co-operative bank;

(ccii) “co-operative credit society” means «. co-
operative society, the primary ehject of which is to provide
financial accommodation to its inembers and includes a co-
operative land mortgage banl:

(cciia) “‘co-operative socicty” n:cans a society
registered or deemed to have becn registered under any
Central Act for the time being in force relating to the
multi-State co-operaiive societies, or any other Central or
Statz law relating to co-operative societies for the time
being in force;|

(cciii) “director” in relation to a co-operative

society, includes a member of any committee or body for
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the time being vested with the management of the affairs of
that society;

[(cciiia) “multi-State co-operative bank” means a
multi-State co-operative society which is a primary co-
operative bank; |

[(cciiib) “multi-State co-operative society” means a
multi-State co-operative society registered as such under
any Central Act for the time being in force relating to the
multi-State co-operative societies but does not include a
national co-operative society and a federal co-operative, |

(cciv) “primary agricultural credit society” means
a co-operative society,—

(1) the primary object or principal business of
which is to provide financial “accom:modation tc - its
members for agricultural purpeses or  for purposes
connected with agricultural activities - (including the
marketing of crops); and

(2) the bye-laws of which do not permit admission

of any other co-operative societv as membei:

Provided thct this sub-clause shali not apply to the
admission of a co-operative bank ¢s a member by reason of
such co-operative hank sub-scribing to the share capital of
such co-cperative society out of junds provided by the State

Government for the purpose;

(ccv) “prirrary co-operative bank” means a co-
operative saciety, other than a primary agricultural credit

society,—
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(1) the primary object or principal business of
which is the transaction of banking business;

(2) the paid-up share capital and reserves of which
are not less than one lakh of rupees; and

(3) the bye-laws of which do not permit admission
of any other co-operative society as a member: Provided
that this sub-clause shall not apply to the admission of a
co-operative bank as a member by reason of such co-
operative bank subscribing to the share capital of such
co-operative society out of funds provided by the State

Government for the purpose;

(cevi) “primary credit society” means a co-
operative society, other than a primary cgricultural credit
society,—

(1) the primary object or principal Fusiness of
which is the transaction of banking business;

(2) the paid-up share capital and reserves of which
are less than one lakh of rupees; and

(3) the bye-laws of which do not permit admission
of any othei co-operative society asa memoer:

FProvided that this sub-ciause shall not apply to the
admission of a co-eperative baitk as a member by reason of
such co-cperative bank subscribing to the share capital of
such co-operative socie-iy out of funds provided by the

State Government for the purpose.

Explaaatior.— If any dispute arises as to the

primary object or principal business of any co-operative
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society referred to in clauses (cciv), (ccv) and (ccvi), a

determination thereof by the Reserve Bank shall be final;

XXXXXX

6. In so far as the first question of law is concerned, there
are a series of decisions of this court wherein it has been
repeatedly answered in favour of the assessee. Two of the said
decisions are as follows :

1. CIT v. Sri Biluru Gurubasava Pattina Sahakari Sangia
Niyamitha in ITA No.5006/2013
2. CIT vs. Bangalore Commercial Transporter Credit Society
in ITA No.351/2011 & ITA No.599/2013
In interpreting Section 8¢ F (4) in CIT v. Sri Biluru
Gurubasava Pattina Sahakari Sangha Niyamitha of the I T Act,
it was held as foilows :

“If a Co-operative Bank is exclusively
carrying on banking business, then the income
derived from the said business cannot be deducted
in computing tie iotul income of the assessee. The
said income is liable for tax. A Co-operative bank

as defined under the Banking Regulation Act
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includes the primary agricultural credit society or
a primary co-operative agricultural and rural
development bank. The Legislature did not want
to deny the said benefits to a primary agricultural
credit society or a primary co-operative
agricultural and rural development bank. They
did not want to extend the said benefit to a Co-
operative bank which is exclusively carrying on
banking business i.e. the purport of this
amendment. Therefore, as the assessee is ot a
Co-operative bank carrying on exclusively banking
business and as it does not possess a licence from
Reserve Bank of India to carry on business, it is
not a Co-operative bank. It is a Co-operative
society which also carries on the husiness of
lending money to its members which is covered
under Section 80P(2)(aj{i) i.e. cairying on the
business of banking for providing credit facilities
to its imembers.  The object of the aforesaid
amendmert is not to exclude the benefit extended
under Section SOP(1) to such society. Therefore,
tirere was no erior ccmmitted by the Assessing

Authority.”
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In CIT vs. Bangalore Commercial Transporter Credit

Society (supra), this court has cited with approval the following

differences between a co-operative society and a co-operative

bank - as depicted by the Tribunal, in tabular form thus :

Nature Co-operative  society | Co-operative  Society
registered under | registered under
Banking  Regulation | Karnataka Co-
Act, 1949 operative Society Act,
1959 b
Registration | Under the Banking | Co-operative Societies
Regulation Act, 1949 | Act, 1959
and Co-operative
Societies Act, 1959
Nature of |1. As defined 1in| 1. As per the bye laws |
business Section 6 of Banking | of the co-operative
Regulation Act. society.

2. Can ocopen savings
bank account, current
account, overdraft
acsount, - cash’  credit
account, issue letter of
credit, discounting bills
of  exchange, issue
cheques, demand drafts
(DDj, Pay orders, Gift
cheques, lockers, bank
guarantees €ic.

3. Cou-operative Banks
can act as clearing

2. Society cannot open
savingz bank account,
current account, issue
letter of credit,
discounting bills of
exchange, issue
cheque, demand drafts,
pay orders, gift
cheques, lockers, bank
guarantees etc.

3. Society cannot act
clearing agent, for
cheques, DDs, pay
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agent for cheques,
DDs, pay orders and
other forms.

4. Banks are bound to
follow the rules,
regulations and
directions 1issued by
Reserve Bank of India
(RBI).

orders and other forms.

4. Society are bound by
rules and regulations as
specified by in the co-
operative societies act.

Filing
returns

of

Co-operative banks
have to submit annual
return to RBI every
year.

Society has to submit
the annual return to
Registrar of Societies.

Inspection

RBI has the power to
inspect accounts and
overall functioning of
the Bank.

Registrar has the power
to inspect accounts arid
overail functioning of
the bank.

Part V

Part V of the Banking
Regulation  Act is
applicable to co-
operative banks.

Part V of the Banking
Regulation  Act 1¢ not |
applicable to co-
operative banks.

Use
words

of

The  word ‘pank’,
‘banker’, ‘banking’ can
be wused by a co-
operative banl.

The word ‘bank’,
‘banker’, ‘banking’
cannot be used by a co-
operative society.

And this court had dismissed the appeal of the revenue

following the decision in CIT v. Sri Biluru Gurubasava Pattina

Sahakaii Sangiha Niyamitha (supra ).

'The same view has been taken in the following decisions :
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1. CIT vs. Bangalore Credit Co-operative Society Ltd. in ITA
No.598/2013

2. CIT vs. Yeshwanthpur Credit Co-operative Society Ltd. in
ITA 237/2012

3. CIT vs. Mysore University Employees Co-operative Credit
Society Ltd. in ITA 298/2013

4. CIT vs. Vasavi Credit Co-operative Society Ltd. in ITA
No.118/2012

5. CIT vs. Sri Vasavi Multi Purpose Scuharda Sahakdari
Sangha Niyamitha in ITA No.505/201 3

6. CIT vs. General Insurance Employees Co-operative Society

Ltd. in ITA No.273/2013.

7. The learned counsel Shri- A. Sharikar while drawing
attention of this court to the tenor of the relevant provisions of
law and the above decisions, would contend that this court has
categorically held that the assessee, as a co-operative society,
was entitled to the benefit of deduction under Section 80 P (2)

(a) (1) of the IT Act. Notwithstanding the aforesaid decisions of
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this court, the Tribunal which was bound by the same, has
ignored the said decisions.

It is also pointed out that though other benches of the
Appellate Tribunal had followed the dictum of this court, and
which circumstance was brought to the attention of the
Tribunal, it had not chosen to distinguish the said decisions nor
has it chosen to refer the matter to a special bench, as propriety
demanded.

It is hence contended that the point of law as to the
entitlement of deduction under Section 80  (2) (a) (1) in so far
as the assessee is concerned, would have to be heid in its
favour.

He would contend that ali co-operative banks may be co-
operative Societies, but all co-operative Societies are not
necessarily co-operative batks.

It is further contended that the activity of "banking", is

defined tunder Secticn S () oi the BR Act as follows :
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“5(b) “banking” means the accepting, for the
purpose of lending or investment, of deposits of money
from the public, repayable on demand or otherwise,

and withdrawal by cheque, draft, order or otherwise;

It 1s asserted that the assessee did not carry on any such
activity. And if they did carry on any such activity, it would be
illegal and becomes subject to the rigour of Section 37 of the
BR Act. It is further contended that even if there was a
disputed question as to whether the assessee was indeed a co-
operative bank. The authorities uinder the IT Act were not
competent and did not have the jurisdiction to arrive at a
finding in that regard and attention is drawn to the Explanation
appended to clause (ccvi ) to Section 56 of the BR Act, which

reads as follows :

“Explanation- If any dispute arises as to the
primary object or principai business of any co-
operative society referred to in clauses (cciv), (ccv)
and (ccvi), a determination thereof by the Reserve

Bank shall be final;”
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It is hence contended that the appeal be allowed and the

judgment of the Tribunal be set aside.

8. On the other hand, the learned counsel Shri Y.V.
Raviraj, appearing on behalf of the Revenue contends as

follows :

Section 80P(2)(a)(i) provides deduction of income ofi co-
operative societies “carrying on the business of banking or
providing credit facilities to its members”.

However, an exception to this is provided under Section
80P(4) which provides that this deduction will not be available
to any co-operative bank other than a primary agricultural credit
society or a primary co-operative agricultural and rural
development bank.

For the purpose of zub-section 80P(4), a co-operative
bank nas beer given a meaning assigned to them in Part V of

the Banking Regulation Act, 1949.
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In Part V of the Banking Regulation Act, 1949, section
5(b), a “co-operative bank” means a State Co-operative Bank, a
Central Co-operative Bank and a Primary Co-operative Bank.

A Primary Co-operative Bank is defined in section 5(ccv)
of the Banking Regulation Act, 1949 as the co-operative society
which fulfills three conditions namely:

i) The primary object or principal business of which is
transaction of banking business.

11) The paid-up share capital and reserves of which are
not less than one lakh of rupees and

i11) The bye-laws of which do not permit admission of
any other co-operative society 2s a memoer.

If a co-operative society fulfills all the above three
conditions, it is to be treated as a co-operative bank for the
purpose of seciicn 80P(4) and the benefit of deduction under
Secticn 80P(2){a)(1) is denied.

After inserticn ot Section 80P(4), the provisions of

Section 80P(2)(a)(i) were not amended and the co-operative
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societies engaged in carrying on business in banking with its
members continued to be entitled for deduction.

The embargo put under Section 80P(4) are applicable
only to a co-operative society, treated as a bank by a legal
fiction created under Section 80P(4) as defined in the
Explanation to the said section with reference to Part V of the
Banking Regulation Act, 1949.

However, if an assessee society does not fulfill any of ihe
above three conditions as defined under Section S(ccv) of
Banking Regulation Act, 1949, it cannot be treated as a
‘primary co-operative bank’ arid as such will be eligibie to get

the deduction under Section 80P(2)(a)(1)

Attention is also drawn to the relevant portion of the
Finance Mirister’s Budget Speech explaining the reasons for
withdrawal of tax benefits 10 scime Societies by way of
insertion of sub-section 8QP(4) and insertion of new sub-clause
(viia) in clanse (24) o Section 2 definition of “income” by the

Finance Act, 2006, with effect from 1.4.2007, is as under:
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“The Co-operative banks are functioning at par
with other commercial banks, which do not enjoy any
tax benefits. It is, therefore proposed to amend section
80P by inserting a new sub-section (4) so as to provide
that the provisions of the said section shall not apply in
relation to any co-operative bank other than primary
credit society or a primary co-operative agricultural
and rural development bank. It is also proposed to
define the expressions ‘“co-operative bank™, “primary
agricultural credit society” and “primary co-operative
agricultural and rural development bank™.

It is also proposed to insert a new sub-clause
(viia) in clause (24) of the Section Z so as to provide
that ttheprofits and gains of any business of banking
(including providing crecit facilitiez) carried on by a
co-operative society with its members shall. be

included in the definition of “income™.

Section 2i{24(viia) of the Income Tax Act inserted by the
Finance Act, 20006, with efiect from 1.4.2007 includes the
following in its definition of “innicome’ as under:

“profits and gains of any business of banking
(including providing credit facilities) carried on by a

co-operative society with its members.”
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The relevant portion of Section 80P is as under:

“80P(1): Where, in the case of an assessee
being a co-operative society, the gross total income
includes any income referred to in sub-section (2),
there shall be deducted, in accordance with an subject
to the provisions of this section, the sums specified in
sub-section (2), in computing the total income of the
assessee.

(2) The sum referred to in sub-section (1) shall
be the following, namely:-

(a) the case of a co-operative society
engaged in :-

@) Carrying on the business of banking or
providing credit facilities to its memebrs, or ......

A1) e

VL) © Lol S

Thie whole of the amount of profits and gains of
business attributeble to any one or more of such
activities.

Section 80F{4) which came to be introduced in the statute
by the Finance Act, 2C06, with effect from 1.4.2007, reads as

under:
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80P(4) The provisions of this section shall not apply in
relation to any co-operative bank other than a primary
agricultural credit society or a primary co-operative
agricultural and rural development bank.

Explanation:- For the purposes of this sub-section,

(a) “co-operative bank™ and “primary agricultural credit
society” shall have the meanings respectively assigned
to them in Part V of the Banking Regulation Act, 1949
(10 of 1949);

(b) “primary co-operative agricultural and rurai
development bank” means a society having its area of
operation confined to a taluk and the principal chject of
which is to provide for long-term credit for agricultural
and rural development activities.

Part V of the Banking Regulation Act, 1949, section

5(cci): In order to examine in a given case of an assessee
society whether it is a co-operative tank or not as defined in

Part V of the Barking Regulaiion Act, 1949, of the said Act has

to be looked inito. Section 5(cci) siaies as under:

“Co-operative bainkk” means a state co-operative
bank, a central co-operaiive bank and a primary co-

operative bank.”

The primary co-operative bank is defined under Section

S(cev) of the B2 Act as under:
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133}

primary co-operative bank” means a co-operative

society, other than a primary agricultural credit

society—

(1) The primary object or principal business of which
1s transaction of banking business:

(2) The paid-up share capital and reserves of which are
not less than one lakh of rupees and

(3) The bye-laws of which do not permit admission of
any other co-operative society as a member:
Provided that this sub-clause shall not apply to the

admission of a co-operative bank as a membver by

reason of such co-operative bank subsciibing to the

share capital of such Co-operative scciety out of funds

b

provided by the State Goverinment ‘for the purpose’”.

Section 5(cciia) of Banking Regulation Act, 1949 defines

a Co-operative Society as under:

(1ol

Co-gperative  Society mieans a  society
registered or deemed to have been registered under any
Cenfral Act for the time being in force relating to the
multi-State co-operative societies or any other Central
or State law relating to co-operative societies for the

time being in torce;”
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Section 5(b) of the Banking Regulation Act, will also
have to be looked into to examine whether the primary object or
principal business of the co-operative society is transaction of

banking business. The section is as under:

“banking” means the accepting, for the purpose
of lending or investment, of deposits of money from
the public, repayable on demand or otherwise, and

withdrawable by cheque, draft, order or otherwise”

The learned counsel would incidentally contend that the
Tribunal while taking the cue from tne decisions of this Court
in CIT v. Sri Biluru Gurubasava Pattina Sahakari Sangha
Niyamitha and other cases. in certain other appeals apart from
the present has also formed an opinion on certain further

propositions, namely:

Proposiiion: Assessee society has not fulfilled the third
condition mentioned in Section 5(ccv) of the BR Act and as
such, cannot be treated as a primary co-operative bank as

defined therein:
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The Tribunal has referred to section 16 of the Karnataka
State Co-operative Societies Act, 1959 and held that the said
provisions permit admission of any other co-operative society
as a member. The Tribunal however has erred in not examining
whether the bye-laws of the assessee society permits other co-
operative society to become member as per Section 5(ccv) of
the Banking Regulation Act, 1949. Provisions of Section 16(1)
and 16(2) of the Karnataka State Co-operative Societies Act,
1959 does not help in any way to come to the conclusion that
the bye-laws in the case of a particular assessee society permits
admission of any other co-operative society as a member.

Proposition: The Triburai bhaz referred to section 20 to
21A of the Karnataka Souhardha Sahakari Co-operative
Societies Act, 1997, ard held that the said provisions permit
admission of any other co-operative society as a member.

The Tribunal however ought to have examined into the
aspect as to whether the byc-laws in the case of a particular
assessee society permits admission of any other co-operative

society as a member.
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Proposition: Referring to the bye-laws of the assessee
society, the Tribunal has observed that the Societies registered
under the Karnataka Societies Registration Act, 1960 are
allowed to become members.

The Tribunal had failed to appreciate that a society
registered under the Karnataka Societies Registration Act, 1960
is established or created for different purposes and carinot be
treated as that of the one registered under the Karnataka Co-
operative Societies Act, 1959 or that registered under the
Karnataka Souhardha Sahakari Cc-operaiive Socicties ~Act,
1997.

Proposition: The issue is covered by the decision of a
Division Bench of this Hor’'ble Court in the case of Sri. Biluru
Gurubasava Puiting Sahakari Sangha Niyamitha, Bagalkot in

ITA No.5006/2013 dated 5" February 2014:

The substantial question of law pleaded on behalf of the
Revenue in the said case was as follows:

“In the facts and circumstances of this

case, whether the Revisional Authority was
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justified in invoking his power under Section
263 of the Act without the foundational fact of
assessee being co-operative bank was not

there?”

It is pointed out that this Court, in the above case, had not
examined the applicability of the provisions of the definition of
a co-operative bank as per Part V of the Banking Regulation
Act, 1949 by reading Explanation to section 80P(4). The facts
of the above case are clearly distinguishable and are not
applicable. However, a Review Petition was filed iu the said
case and subsequently, a memo had been filed to withdraw tie
said Review Petition, which is pendirig. It is submitted that the
matter is being taken up bty the Revenue in appeal before the

Hon’ble Apex Court.

It 1s also stated that in some matters, the Tribunal has
granted relief by holding that Section 80P(4) is not applicable,
by referring to one circular of CBDT No.133 of 2007 dated

9.5.2007 which provided as under:-
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“Subject: clarification regarding admissibility of
deduction under Section 80P of the Income Tax Act,
1961.

1. Please refer to your letter
No.DCUS/30688/2007, dated 28.03.2007 addressed to
the Chairman, Central Board of Direct Taxes, on the
above given subject.

2. In this regard, I have been directed to state
that sub-section (4) of section 80P provides that
deduction under the said section shall not be allowable
to any co-operative bank other than a primary
agricultural credit society or a primary co-operative
agricultural and rural development bank. For the
purpose of the said sub-section, co-operative bank
shall have the meaning assigned to it in pait V of the

Banking Regulations Act, 1949.

3. In part V of the Banking Regulation Act,
“Co-operative Bank™ imeans a State co-operative bank,
a Central Co-cperative Bank and a primary Co-

operative bank.

4. Thus, if the Delhi Co-op Urban T and C
Society Ltd. does nct fail within the meaning of “Co-
operative Banks” as defined in part V of the Banking
Regulation Act, 1949, sub-section (4) of Section 80P

will not apply in this case.
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5. The issues with the approval of Chairman,

Central Board of Direct Taxes.”

The learned counsel contends that the above circular has
only clarified that if the societies do not fall within the meaning
of the co-operative bank as per Part V of the Banking
Regulation Act, 1949, then exception under Section 80P(4) will
not apply.

Proposition: The assessee Society has iiot ootained
Banking Licence from the R.B.I:

It is contended that it is also periinent toc note theat it is
necessary that a co-operative society should have a banking
licence as per the definition under the Income Tax Act, for
carrying on banking business and if the reguired licence is not
obtained as per cther laws, 1t can only be termed as an illegal
banking business under a particular statute prescribing the
same. Income Tax Act, however is concerned with the taxing
of “income” as per the pravisions of the Income Tax Act and
“income” if any, has tc be taxed whether it is from a legal or

tilegal business.
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Hence, it is contended by the learned counsel that, by the
insertion of Section 2(24(viia) and Section 80P(4), by adopting
the words ‘primary co-operative bank’ means a co-operative
society other than ... in clause (ccv) of BR Act, the
Legislature has created a legal fiction for the purpose of taxing
under certain circumstances, a Society which is to be treated as
a ‘bank’ for the purposes of the Income Tax Act, 1961 while
dealing with the issue of its claim of deduction under Sectien
80P.

Further, when a Statute enacts tnat somiething skall be
deemed to be treated as something else, which in fact is not
true, the Court shall appreciate and ascertain for what purposes
the statutory fiction is resorted aid then give full effect to the

statutory ficticn to carry it to the logical conclusion.

Therefore, in the case of an assessee — Co-operative
Society claiming deducticns under Section 80P, an examination
of the factual aspects will have to be conducted by the Revenue

authorities on the basis of the facts and materials on record to
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conclude whether the assessee — Society is to be treated as a
‘primary co-operative bank’ which fulfills the above three

conditions.

9. In the light of the above contentions and on an
examination of the relevant legal provisions, it is to be noticed
at the outset that this court in the appeal in ITA 351/ 201, CIT
v. Bangalore Commercial Transport Credit Cec-operative
Society Limited, decided on 27.6.2014, had framed the

following substantial questions of law :

“(1) Whether the Trivbunal was correct in
holding that the provision of cub-section (4) ¢f Section
80P of the Income Tax Act ere applicatle only to co-
operative Banks and not tp credit Co-operative
Societies, which are engaged in business of banking,

including providing credit facilities to their members?

(i) Whether the Tribunal was correct in holding
that the assessee 1s a co-cperative society and not a co-
operative Bank in terins of sub-section (4) of Section
0P of the Incoms Tax Act without considering the
meaning of co-operative Bank as envisaged under Part

¥V of the Banking Regulation Act, 1949, wherein it is
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defined that co-operative Bank includes primary co-
operative Bank, which is further defined as co-
operative Society with the primary object of

transactions of Banking business?”

The said issues were answered in favour of the Assessee.

10. We are in respectful agreement with the general view
taken as to the interpretation of the relevant provisiozs of law,
by the co-ordinate bench of this court, in the above and several
other judgments adopting the same view. However, it is to be
noticed that there is a seriously disputed guestion of fact which
the Authorities under the I'T Act have taken upen themselves to
interpret in the face of the BR Act prescribing that in the event
of a dispute as to the primary objec: or principal business of any
co-operative society reierred to in cladses (cciv), (ccv) and
(ccvi) of Section 56 of the BR Act, a determination thereof by
the Reserve Bauk shall be final, would require the dispute to be
resolved bty the Reserve Bank of India, before the authorities
could terim the assessee as a co-operative bank, for purposes of

Section 80 P of the IT Act. Any opinion expressed therefore is
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tentative and is not final. The view expressed by this court,
however, as to the assessee being a co-operative society and not
a co-operative bank in terms of Section 80P (4) of the IT Act,
shall hold the field and shall bind the authorities unless held
otherwise by the Reserve Bank of India.

In the result, the above questions are answered in favour

of the assessee and the appeal is allowed as prayed for.

Sd/-
TUDGE

Sd/-
JUDGE

KS*
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Income Tax Appellate Tribunal - Amritsar

Lambra Kangri Multipurpose, ... vs Assessee on 22 April, 2016
IN THE INCOME TAX APPELLATE TRIBUNAL
AMRITSAR BENCH; AMRITSAR (SMC).

BEFORE SH. A.D. JAIN, JUDICIAL MEMBER
ITA Nos.607 & 419(Asr)/2015

Assessment years: 2009-10 & 2010-11
PAN: AABTT3233HH

The Lambra Kangri Multipurpose vs. Deputy Commr. of Income Tax,
Co-operative Service Society, Hoshiarpur Circle,

V&PO Lambra Kangri, Hoshiarpur.

District Hoshiarpur.

(Appellant) (Respondent)

Appellant by:Sh.Sandeep Vijh, CA
Respondent by: Sh. R.K. Sharda, DR

Date of hearing: 24/02/2016
Date of pronouncement: 22/04/2016

ORDER

These two appeals filed by the assessee are directed against the separate orders of the 1d. CIT(A),
Jalandhar, dated 13.08.2015 & 01.06.2015 for the assessment years 2009-10 & 2010-11 respectively.

2. First, we will deal with ITA No.607(Asr)/2015 for the assessment year 2009-10. The assessee has
taken the following grounds:

"1. That the 1d. CIT(A), has erred in upholding the action of the Assessing Officer in
denying the deduction claimed and allowable u/s 80P(2)(a)(i) in respect of the
interest of Rs.8,52,314/- earned from banks. The factual as well as the legal position
has not been appreciated.

A.Ys. 2009-10 & 2010-11

2. Without prejudice to the contention raised in ground no.1, having held that
deduction u/s 80P(2)(a)(i) was not allowable, the CIT(A) has erred in not allowing
the adjustment of interest paid and other costs attributable to interest earned. Only
the net amount after set off/adjustment could have been taxed as income from other
sources."
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3. The facts of the case are that the assessee Society is engaged in multipurpose co-operative
services. For the year under consideration, it claimed its entire income as exempt under section 80P
of the I.T. Act, on interest income of Rs.8,52,314/-, which amount had stated to have been earned by
the assessee Society on its FDRs and savings bank account kept by it with nationalized bank (s). The
AO was of the opinion that the assessee was not entitled to deduction claimed in respect of interest
income, unless and until such interest income was earned from another Co-operative Society. The
deduction claimed was, therefore, disallowed.

4. The 1d. CIT(A) confirmed the disallowance by observing as follows:

"6. I have carefully considered the submissions and the legal position. In view of the
decision of Hon'ble Supreme Curt in the case of Totgars Co-operative Sale Society
Ltd. vs. ITO 322 ITR 283, I have no hesitation in holding that the interest income of
the nature as is added to the total income is taxable in the hands of the assessee."

5. Thus, the 1d. CIT(A) has held the facts of the present case to be covered by the decision of the
Hon'ble Supreme Court in the case of 'Totgars Co-operative Sale Society Ltd. vs. ITO', 322 ITR 283
(SC). The assessee has challenged this action of the 1d. CIT(A) before this Bench.

6. The 1d. counsel for the assessee has contended that "Totgars Co- operative Sale Society Ltd. vs.
ITO' (supra) stands considered in "Tumkur A.Ys. 2009-10 & 2010-11 Merchants Souharda Credit
Co-operative Ltd.', 55 Taxman .Com. 447 (Karnataka) (copy at APB 27 to 31), which has not been
correctly appreciated by the 1d. CIT(A).

7. The 1d. DR, on the other hand, has placed strong reliance on the impugned order.

8. In 'Totgars Co-operative Sale Society Ltd. vs. ITO' (supra), the assessee was a Co-operative
Society, where, apart from providing credit facilities to the members, it was also in the business of
marketing of agricultural produce grown by its members. The sale consideration received from
marketing agricultural produce of its members was retained by the Society in many cases. Such
retained amount, which was payable by the Society to its members from whom agricultural produce
was brought, was invested by the Society in a short-term deposit/security. This amount was shown
by the Society in its balance sheet on the liability side. On these facts, the Hon'ble Supreme Court
held the AO to be right in taxing the interest income, as indicated, under section 56 of the Act. All
these facts were duly taken note of by the Hon'ble Karnataka High Court vide its order dated
28.10.2014, passed in 'Tumkur Merchants Souharda Credit Co-operative Ltd.' (supra). In "Tumkur
Merchants Souharda Credit So-operative Ltd.' (supra), it was held as follows:

"In the instant case, the amount which was invested in banks to earn interest was not
an amount due to any members. It was not shown as liability in their account. In fact,
this amount which is in the nature of profits and gains, was not immediately required
by the A.Ys. 2009-10 & 2010-11 assessee for lending money to the members, as there
were no takers. Therefore, they had deposited the money in a bank so as to earn
interest. The said interest income is attributable to carrying on the business of
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banking and therefore it is liable to be deducted in terms of Section 80P(1) of the Act.
In fact similar view is taken by the Andhra Pradesh High Court in the case of CIT vs.
Andhra Pradesh State Co-operative Bank Ltd., [2011] 200 Taxman 220/12 taxmann.
Com 66. In that view of the matter, the order passed by the appellate authorities
denying the benefit of deduction of the aforesaid amount is unsustainable in law.
Accordingly, it is hereby set aside. The substantial question of law is answered in
favour of the assessee and against the revenue."

9. The Hon'ble High Court also took note of the fact that their Lordships of the Hon'ble Supreme
Court, in '"Totgars Co-operative Sale Society Ltd."' (supra), had made it clear that they were confining
the said judgment to the facts of that case and that, therefore, it was clear that the Hon'ble Supreme
Court was not laying down any law.

10. The facts in the present case, it is seen, are entirely akin to those in 'Tumkur Merchants
Souharda Credit Co-operative Ltd.' (supra). As noted by the 1d. CIT(A) in para 11 of the impugned
order, the activities of the present assessee Co-operative Society are as follows:

"1. To encourage thrift and saving among its members by accepting deposits and
offering other suitable facilities.

2. To provide adequate short, medium term and long term credit agricultural
productions, dairying, poultry, piggery to its members on as convenient and easy
term as practicable and raise funds for the purpose.

3. To making arrangement for the supply of agricultural requirements of its members
such as manure fertilizers improved seeds implements, insecticides and other
production requisites etc. with a view to promoting increased agricultural production
to provide consumption loans to non agriculturist members.

A.Ys. 2009-10 & 2010-11

4. To construct and hire/godowns shops and other premises pro viding strong and
marketing facilities to its members and arrange for the sale of their agricultural
products and to make advance to the members on the security of their produce with
the society.

5. To purchase or hire vehicle or delivery vans for transport of goods from one place
to another."

10. Therefore, like in "Tumkur Merchants Souharda Credit Co- operative Ltd.' (supra), the amount
invested by the assessee Society in banks to earn interest, was not due to any of its members. It was
not a liability of the assessee Society, nor was it shown as such in their account. The
assessee-Society, as noted by the AO in the assessment order itself and reiterated by the 1d. CIT(A)
in para-11 of the impugned order, is carrying on the business of providing credit facilities to its
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members. It earns profits and gains of business by providing said credit facilities to its members.
The interest income so derived, or the capital, if and when not immediately required to be lent to the
members, was deposited by the assessee Society in banks so as to earn interest. As such, in keeping
with "Tumkur Merchants Souharda Credit Co-operative Ltd.' (supra), the interest from the banks on
deposit of the interest income received by the assessee Society from its members, is attributable to
the profits and gains of business of providing credit facilities to its members only. As in "Tumkur
Merchants Souharda Credit Co-operative Ltd.' (supra), in the present case also, the assessee Society
is not carrying on any separate business for earning such interest income. The A.Ys. 2009-10 &
2010-11 income so derived is the amount of profits and gains of business attributable to the activity
of carrying on the business of banking or providing credit facilities to its members and the same is
entitled to be deducted from the gross total income u/s 80P of the Act. The amount deposited in
banks, which was in the nature of profits and gains, was not required by the assessee Society, as in
"Tumkur Merchants Souharda Credit Co-operative Ltd.' (supra), for lending money to the members,
as there were no takers and it was, therefore, that the amounts had been deposited in the banks so
as to earn interest. Pertinently, in '"Tumkur Merchants Souharda Credit Co-operative Ltd.' (supra),
'CIT vs. Andhra Pradesh State Co-operative Bank Ltd.", 200 Taxman 220 (AP), to the same effect,
was referred to by the Hon'ble Karnataka High Court, while setting aside the action of denying the
benefit of deduction. No decision to the contrary has been brought to our notice.

11. Accordingly, the 1d. CIT(A) has clearly erred in relying on 'Totgars Co-operative Sale Society Ltd.'
(supra).

12. Apropos the order of the ITAT, Amritsar Bench, in the assessee's own case for the assessment
year 2007-08, therein the facts were entirely different in as much as for that year, a categorical
finding of the ITAT was that the assessee, despite being queried as to whether there was anything on
record to establish that the assessee was carrying on the business of banking or providing credit
facilities to its members, the assessee could not establish such fact with the help of any documentary
A.Ys. 2009-10 & 2010-11 evidence, or otherwise. For the year under consideration, as noted
hereinabove, both the AO as well as the 1d. CIT(A) have made specific note of the activities of the
assessee Society, as per which, the assessee Society is carrying on the business of providing credit
facilities to its members. Therefore, the order dated 18.03.2014, passed by the Tribunal in assessee's
case for the assessment year 2007-08 is of no detriment to the assessee for the year presently under
consideration.

13. For the above discussion, finding merit in Ground no. 1 raised by the assessee, the same is
accepted and it is held that the action of the AO, as confirmed by the 1d. CIT(A), in denying the
deduction claimed and allowable u/s 80P(2)(a)(i) of the Act in respect of interest of Rs.8,52,314/-

earned from the banks, is erroneous. The same is reversed. The claim is allowed.

14. Since Ground no. 1 has been accepted, Ground no.2, which is without prejudice to Ground no.1,
is no longer surviving for adjudication and it is rejected, as such.

15. ITA No.419(Asr) /2015 for the A.Y. 2010-11.
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This is the assessee's appeal for the assessment year 2010-11. The grievance of the assessee is the
same as that raised in ITA No.607(Asr)/2015 for the AY 2009-10, but for the amount of interest
claimed as allowable under section 80P(2)(a)(i) of the Act. In this year, this amount is of
Rs.3,81,004/-.

A.Ys. 2009-10 & 2010-11

16. The issue has been decided in favour of the assessee while accepting Ground no.1 in ITA No.
607(Asr)/2015. The facts for assessment year 2010-11 being clearly in pari materia with those for the
AY 2009-10, Ground no.1 for A.Y. 2010-11 is also accepted, whereas Ground no.2 is rejected as no
longer surviving for adjudication in view of the acceptance of Ground no.1.

17. In the result, both the appeals are partly allowed, as indicated above.

Order pronounced in the open court on 22/04/ 2016.

Sd/-
(A.D. JAIN)
JUDICIAL MEMBER
/SKR/
Dated: 22/04/2016

Copy of the order forwarded to:

1. The Assessee:The Lamba Kangri Multipurpose Co-operative Society Ltd., Hoshiarpur.
2. The Dy. CIT, Hoshiarpur Circle, Hoshiarpur.

3. The CIT(A), Jalandhar.

4. The CIT, Jalandhar.

5. The SR DR, ITAT, Amritsar.

True copy By order (Assistant Registrar) Income Tax Appellate Tribunal, Amritsar Bench: Amritsar.

Indian Kanoon - http://indiankanoon.org/doc/156174472/ 106 5



The Pr. Commissioner Of Income ... vs The Totagars Co-Operative Sale ... on 16 June, 2017
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THE TOTAGARS CO-OPERATIVE
SALE SOCIETY,
TSS ROAD, NEW MARKET YARD,
SIRSI.
. RESPONDENT

(By Sri. A. SHANKAR, M. LAVA &
S. S. HEGDE, ADVS.)

THIS APPEAL IS FILED UNDER SECTION 260A OF
THE INCOME-TAX ACT, 1961 PRAYING TO:

i. FORMULATE THE SUBSTANTIAL
QUESTIONS OF LAW STATED ABOVE.

ii  ALLOW THE APPEAL AND SET ASIDE
THE ORDERS PASSED BY THE
INCOME TAX APPELLATE TRIBUNAL,
BANGALORE BENCH 'C' IN ITA
NO.706/BANG/2015 DTD: 22.01.2016
AND CONFIRM THE ORDER PASSED
BY THE INCOME TAX OFFICER,
WARD-1 SIRSI, IN THE INTEREST OF
JUSTICE AND EQUITY.

IN ITA No.100064/2016:
BETWEEN:
1. THE PR. COMMISSIONER OF INCOME TAX,
C R BUILDING, NAVANAGAR,
HUBBALLI.
3/57

Date of Judgment: 16.06.2017
ITA No.100066/2016 & Connected cases
The Pr. Commissioner of Income Tax,
C R Building, Navanagar, Hubballi. & Anr. Vs.
The Totagars Co-Operative Sale Society, Sirsi.

2. INCOME TAX OFFICER,
WARD-1, SIRSI,
AACAT 0251 D.
. APPELLANTS
(By Sri. Y. V. RAVIRAJ, ADV.)

AND:
THE TOTAGARS CO-OPERATIVE

SALE SOCIETY,
TSS ROAD, NEW MARKET YARD,
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SIRSI.
. RESPONDENT

(By Sri. A. SHANKAR, M. LAVA &
S. S. HEGDE, ADVS.)

THIS ITA IS FILED U/SEC.260A OF THE INCOME
TAX ACT, 1961, PRAYING TO:

i. FORMULATE THE SUBSTANTIAL
QUESTION OF LAW STATED ABVOE.

ii. ALLOW THE APPEAL AND SET ASIDE
THE ORDERS PASSED BY THE
INCOME TAX APPELLATE TRIBUNAL,
BANGALORE BENCH "C" IN ITA
NO.704/BANG/2015, DATED 22.01.2016
AND CONFIRM THE ORDER PASSED
BY THE INCOME TAX OFFICER,
WARD-I, SIRSI.
4/57

Date of Judgment: 16.06.2017
ITA No.100066/2016 & Connected cases
The Pr. Commissioner of Income Tax,
C R Building, Navanagar, Hubballi. & Anr. Vs.
The Totagars Co-Operative Sale Society, Sirsi.

IN ITA No.100065/2016:
BETWEEN:

1. THE PR. COMMISSIONER OF INCOME TAX,
C R BUILDING, NAVANAGAR,
HUBBALLI.

2. INCOME TAX OFFICER,
WARD-1, SIRSI,
AACAT 0251 D.

. APPELLANTS

(By Sri. Y. V. RAVIRAJ ADV.)
AND:

THE TOTAGARS CO-OPERATIVE

SALE SOCIETY,

TSS ROAD, NEW MARKET YARD,
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S. S. HEGDE, ADVS.)
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THIS ITA IS FILED U/SEC.260A OF THE INCOME-
TAX ACT, 1961, PRAYING TO:

i. FORMULATE THE SUBSTANTIAL
QUESTION OF LAW STATED ABOVE.

ii. ALLOW THE APPEAL AND SET ASIDE
THE ORDERS PASSED BY THE
INCOME-TAX APPELLATE TRIBUNAL,
BENGALURU BENCH "C" IN ITA
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Date of Judgment: 16.06.2017

ITA No.100066/2016 & Connected cases

The Pr.

Commissioner of Income Tax,

C R Building, Navanagar, Hubballi. & Anr. Vs.

The Totagars Co-

NO.705/BANG/2015, DATED:22.01.2016
AND CONFIRM THE ORDER PASSED

BY THE INCOME TAX OFFICER,

WARD-1 SIRSI.

IN ITA No.100067/2016:
BETWEEN:

1. THE PR. COMMISSIONER OF INCOME TAX,
C R BUILDING, NAVANAGAR,
HUBBALLI.

2. INCOME TAX OFFICER,
WARD-1, SIRSI,
AACAT 0251 D.

(By Sri. Y. V. RAVIRAJ ADV.)
AND:
THE TOTAGARS CO-OPERATIVE
SALE SOCIETY,
TSS ROAD, NEW MARKET YARD,
SIRSI.

(By Sri. A. SHANKAR, M. LAVA &
S. S. HEGDE, ADVS.)

THIS ITA IS FILED U/SEC.260A OF THE INCOME-
TAX ACT, 1961, PRAYING TO:

i. FORMULATE THE SUBSTANTIAL

QUESTION OF LAW AS STATED
ABOVE.
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Date of Judgment: 16.06.2017
ITA No.100066/2016 & Connected cases
The Pr. Commissioner of Income Tax,
C R Building, Navanagar, Hubballi. & Anr. Vs.
The Totagars Co-Operative Sale Society, Sirsi.

ii. ALLOW THE APPEAL AND SET ASIDE
THE ORDERS PASSED BY THE
INCOME-TAX APPELLATE
TRIBUNAL, BENGALURU BENCH 'C'

IN ITA NO.707/Bang/2015, DATED
22.01.2016 AND CONFIRM THE ORDER
PASSED BY THE ONCOME TAX
OFFICER, WARD-1, SIRSI.

IN ITA No.100068/2016:
BETWEEN:

1. THE PR. COMMISSIONER OF INCOME TAX,
C R BUILDING, NAVANAGAR,
HUBBALLI.

2. INCOME TAX OFFICER,
WARD-1, SIRSI,
AACAT 0251 D.

. APPELLANTS

(By Sri. Y. V. RAVIRAJ, ADV.)
AND:

THE TOTAGARS CO-OPERATIVE

SALE SOCIETY,

TSS ROAD, NEW MARKET YARD,

SIRSI.

. RESPONDENT

(By Sri. A. SHANKAR, M. LAVA &
S. S. HEGDE, ADVS.)
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Date of Judgment: 16.06.2017
ITA No.100066/2016 & Connected cases
The Pr. Commissioner of Income Tax,
C R Building, Navanagar, Hubballi. & Anr. Vs.
The Totagars Co-Operative Sale Society, Sirsi.

THIS ITA IS FILED U/SEC.260A OF THE INCOME-
TAX ACT, 1961, PRAYING TO:
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i. FORMULATE THE SUBSTANTIAL
QUESTION OF LAW AS STATED
ABOVE.

ii. ALLOW THE APPEAL AND SET ASIDE
THE ORDERS PASSED BY THE
INCOME-TAX APPELLATE
TRIBUNAL, BENGALURU BENCH 'C'

IN ITA NO.708/BANG/2015, DATED
22.01.2016 AND CONFIRM TEH ORDER
PASSED BY THE INCOME TAX
OFFICER, WARD-1, SIRSI.

IN ITA Nos.100051-100054/2016:
BETWEEN:

M/S THE TOTGARS

CO-OPERATIVE SALE SOCIETY,

REP. BY ITS GENERAL MANAGER

SRI.RAVEESH ACHUT HEGDE,
TSS BUILDING, NEW MARKET YARD,

SIRSI 581402.

. APPELLANT
(By Sri. A SHANKAR, M. LAVA
AND S. S. HEGDE ADVS.)

AND:

INCOME TAX OFFICER,

WARD-1, KAMATH BUILDING,

TSS ROAD, SIRSI - 581402.
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Date of Judgment: 16.06.2017
ITA No.100066/2016 & Connected cases
The Pr. Commissioner of Income Tax,
C R Building, Navanagar, Hubballi. & Anr. Vs.
The Totagars Co-Operative Sale Society, Sirsi.

. RESPONDENT
(BY SRI. Y.V. RAVIRAJ ADV.)

THESE ITAs ARE FILED U/SEC.260A OF THE
INCOME-TAX ACT, 1961, PRAYING TO:

1) FORMULATE THE SUBSTANTIAL
QUESTIONS OF LAW STATED ABOVE
AND ANSWER THE SAME IN FAVOUR
OF THE APPELLANT.

ii) ALLOW THE APPEAL AND SET ASIDE
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THE FINDINGS, TO THE EXTENT
AGAINST THE APPELLANT IN THE
ORDER PASSED BY THE INCOME

TAX APPELLATE TRIBUNAL, 'C'
BENCH, BENGALURU IN CORSS
OBJECTION Nos.179 TO 182 / BANG /
2014 DATED:22.01.2016 RELATING TO
ASSESSMENT YEARS 2007-2008 TO
2010-2011 FILED IN ITA Nos.704 TO
707/BANG/2015, TO MEET THE ENDS
OF JUSTICE.

JUDGMENT RESERVED ON : 12.06.2017.
JUDGMENT PRONOUNCED ON : 16.06.2017.

THESE APPEALS COMING ON FOR FINAL
HEARING ON 12TH JUNE 2017 AND THE SAME HAVING
BEEN HEARD AND RESERVED FOR PRONOUNCEMENT
OF JUDGMENT, THIS DAY, DR. VINEET KOTHARI, J.,
PRONOUNCED THE FOLLOWING:
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Date of Judgment: 16.06.2017
ITA No.100066/2016 & Connected cases
The Pr. Commissioner of Income Tax,
C R Building, Navanagar, Hubballi. & Anr. Vs.
The Totagars Co-Operative Sale Society, Sirsi.

JUDGMENT
Mr.Y.V.Raviraj, Adv. for Revenue.
Mr. A Shankar, Mr.M. Lava & Mr.S. S. Hegde Advs. for assessee.

1. The aforesaid five Income Tax Appeals are filed by the Revenue while another set of five appeals
have been filed by the assessee and all the ten appeals are being disposed of by this common
judgment.

2. The substantial questions of law involved in the present appeals filed by the Revenue are as
follows:

(I) " Whether the assessee, Totagar Co-

operative Sale Society, Sirsi, is entitled to 100% deduction under Section 80P(2)(d) of
the Income Tax Act, 1961 (for short 'the Act') in respect of whole of its income by way
of interest earned by it during the relevant Assessment Years from 2007-2008 to
2011-2012 on the deposits or investments made by it during these years with a Co-
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Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases The Pr.
Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The
Totagars Co-Operative Sale Society, Sirsi.

operative Bank, M/s.Kanara District Central Co-operative Bank Limited?

(IT) Whether the Supreme Court decision in the case of the present respondent assessee, Totgar
Co-operative Sale Society Limited itself rendered on 08th February 2010, in Totgar's Co-operative
Sale Society Limited vs. Income Tax Officer, reported in (2010) 322 ITR 283 SC : (2010) 3 SCC 223
for the preceding years, namely Assessment Years 1991-1992 to 1999-2000 (except Assessment Year
1995-1996) holding that such interest income earned by the assessee was taxable under the head
'Income from Other Sources' under Section 56 of the Act and was not 100% deductible from the
Gross Total Income under Section 80P(2)(a)(i) of the Act, is not applicable to the present
Assessment Years 2007-2008 to 2011-2012 involved in the present appeals and therefore, whether
the Income Tax Appellate Tribunal as well as CIT (Appeals) were justified in holding that such
interest income Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases The Pr.
Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars
Co-Operative Sale Society, Sirsi.

was 100% deductible under Section
80P(2)(d) of the Act? "

3. The ratio decidendi of the Supreme Court decision in the case of assessee, Totagar's Co-operative
Sale Society Limited itself, was that such interest income earned by the assessee was not the income
from the business as a Co-

operative Society, but was income from other sources taxable under Section 56 of the Act, whereas
Section 80P(2)(a) of the Act included and permitted such 100% deduction if such income is earned
by the co-operative society by carrying on the business of banking or providing credit facilities to its
members or a cottage industry or the marketing of the agricultural produces grown by its members,
etc.

4. The relevant portion of the judgment of the Hon'ble Supreme Court is quoted below for ready
reference:

"At the outset, an important circumstance needs to be highlighted. In the present
case, the interest Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected
cases The Pr. Commissioner of Income Tax, C R Building, Navanagar, Hubballi. &
Anr. Vs. The Totagars Co-Operative Sale Society, Sirsi.

held not eligible for deduction under Section 80P(2)(a)(i) of the Act is not the interest received from
the members for providing credit facilities to them. What is sought to be taxed under Section 56 of
the Act is the interest income arising on the surplus invested in short-term deposits and securities
which surplus was not required for business purposes. Assessee(s) markets the produce of its
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members whose sale proceeds at times were retained by it. In this case, we are concerned with the
tax treatment of such amount. Since the fund created by such retention was not required
immediately for business purposes, it was invested in specified securities. The question, before us, is
- whether interest on such deposits/securities, which strictly speaking accrues to the members'
account, could be taxed as business income under Section 28 of the Act? In our view, such interest
income would come in the category of "Income from other sources", hence, such interest income
would be taxable under Section 56 of the Act, as rightly held by the Assessing Officer.

Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases The Pr. Commissioner of
Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars Co-Operative Sale Society,
Sirsi.

In this connection, we may analyze Section 80P of the Act. This section comes in Chapter VI- A,
which, in turn, deals with "Deductions in respect of certain Incomes". The Heading of Section 80P
indicates that the said section deals with deductions in respect of income of cooperative Societies.
Section 80P(1), inter alia, states that where the gross total income of a Co- operative Society
includes any income from one or more specified activities, then such income shall be deducted from
the gross total income in computing the total taxable income of the assessee-Society. An income,
which is attributable to any of the specified activities in Section 80P(2) of the Act, would be eligible
for deduction. The word "income" has been defined under Section 2(24)(i) of the Act to include
profits and gains. This sub- section is an inclusive provision. The Parliament has included
specifically "business profits" into the definition of the word "income". Therefore, we are required to
give a precise meaning to the words "profits and gains of business" mentioned in Section 80P(2) of
the Act.

Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases The Pr. Commissioner of
Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars Co-Operative Sale Society,
Sirsi.

In the present case, as stated above, assessee-Society regularly invests funds not immediately
required for business purposes. Interest on such investments, therefore, cannot fall within the
meaning of the expression "profits and gains of business". Such interest income cannot be said also
to be attributable to the activities of the society, namely, carrying on the business of providing credit
facilities to its members or marketing of the agricultural produce of its members. When the
assessee-Society provides credit facilities to its members, it earns interest income. As stated above,
in this case, interest held as ineligible for deduction under Section 80P(2)(a)(i) is not in respect of
interest received from members. In this case, we are only concerned with interest which accrues on
funds not required immediately by the assessee(s) for its business purposes and which have been
only invested in specified securities as "investment".

Further, as stated above, assessee(s) markets the agricultural produce of its members. It retains the
sale proceeds in many cases. It is this Date of Judgment: 16.06.2017 ITA N0.100066/2016 &
Connected cases The Pr. Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr.
Vs. The Totagars Co-Operative Sale Society, Sirsi.
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"retained amount" which was payable to its members, from whom produce was bought, which was
invested in short-term deposits/securities. Such an amount, which was retained by the
assessee-Society, was a liability and it was shown in the balance-sheet on the liability-side.
Therefore, to that extent, such interest income cannot be said to be attributable either to the activity
mentioned in Section 80P(2)(a)(i) of the Act or in Section 80P(2)(a)(iii) of the Act. Therefore,
looking to the facts and circumstances of this case, we are of the view that the Assessing Officer was
right in taxing the interest income, indicated above, under Section 56 of the Act.

An alternative submission was advanced by the assessee(s) stating that, if interest income in
question is held to be covered by Section 56 of the Act, even then, the assessee-Society is entitled to
the benefit of Section 80P(2)(a)(i) of the Act in respect of such interest income. We find no merit in
this submission. Section 80P(2)(a)(i) of the Act cannot be placed at par with Explanation (baa) to
Section 80HHC, Section 80HHD(3) and Section Date of Judgment: 16.06.2017 ITA
No0.100066/2016 & Connected cases The Pr. Commissioner of Income Tax, C R Building,
Navanagar, Hubballi. & Anr. Vs. The Totagars Co-Operative Sale Society, Sirsi.

80HHE(5) of the Act. Each of the said sections has to be interpreted in the context of its subject-
matter. For example, Section SOHHC of the Act, at the relevant time, dealt with deduction in respect
of profits retained for export business. The scope of Section 80HHC is, therefore, different from the
scope of Section 80P of the Act, which deals with deduction in respect of income of cooperative
Societies. Even Explanation (baa) to Section 8S0HHC was added to restrict the deduction in respect
of profits retained for export business. The words used in Explanation (baa) to Section 8S0HHC,
therefore, cannot be compared with the words used in Section 80P of the Act which grants
deduction in respect of "the whole of the amount of profits and gains of business". A number of
judgements were cited on behalf of the assessee(s) in support of its contention that the source was
irrelevant while construing the provisions of Section 80P of the Act. We find no merit because all the
judgements cited were cases relating to Cooperative Banks and assessee-Society is not carrying on
Banking business.

Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases The Pr. Commissioner of
Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars Co-Operative Sale Society,
Sirsi.

We are confining this judgement to the facts of the present case. To say that the source of income is
not relevant for deciding the applicability of Section 80P of the Act would not be correct because we
need to give weightage to the words "the whole of the amount of profits and gains of business"
attributable to one of the activities specified in Section 80P(2)(a) of the Act. An important point
needs to be mentioned. The words "the whole of the amount of profits and gains of business"
emphasise that the income in respect of which deduction is sought must constitute the operational
income and not the other income which accrues to the Society. In this particular case, the evidence
shows that the assessee- Society earns interest on funds which are not required for business
purposes at the given point of time. Therefore, on the facts and circumstances of this case, in our
view, such interest income falls in the category of "Other Income" which has been rightly taxed by
the Department under Section 56 of the Act."
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Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases The Pr.
Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The
Totagars Co-Operative Sale Society, Sirsi.

5. Before adverting to the rival contentions raised by both the sides before us, we consider it
necessary to reproduce the provisions of Section 80P of the Act with its heading from its Chapter
VIA of the Act of 1961. Chapter VIA provides for deductions in respect of certain income from the
gross total income for computing net taxable income of the Co-operative Societies .

6. Section 80P of the Act reads as under:
" 80P. Deduction in respect of income of co- operative societies.
(1) Where, in the case of an assessee being a co- operative society, the gross total
income includes any income referred to in sub-section (2), there shall be deducted, in
accordance with and subject to the provisions of this section, the sums specified in
sub-section (2), in computing the total income of the assessee.
(2) The sums referred to in sub-section (1) shall be the following, namely:-
(a) in the case of a co-operative society engaged in-
(i) carrying on the business of banking or providing credit facilities to its members, or
Date of Judgment: 16.06.2017 ITA No0.100066/2016 & Connected cases The Pr.
Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The
Totagars Co-Operative Sale Society, Sirsi.
(ii) a cottage industry, or

(iii) the marketing of the agricultural produce grown by its members, or

(iv) the purchase of agricultural implements, seeds, livestock or other articles
intended for agriculture for the purpose of supplying them to its members, or

(v) the processing, without the aid of power, of the agricultural produce of its
members, or

(vi) the collective disposal of the labour of its members, or

(vii) fishing or allied activities, that is to say, the catching, curing, processing,
preserving, storing or marketing of fish or the purchase of materials and equipment
in connection therewith for the purpose of supplying them to its members, the whole
of the amount of profits and gains of business attributable to any one or more of such
activities:

Indian Kanoon - http://indiankanoon.org/doc/164274360/ 117 11



The Pr. Commissioner Of Income ... vs The Totagars Co-Operative Sale ... on 16 June, 2017

Provided that in the case of a co-operative society falling under sub-clause (vi), or
sub-clause

(vii), the rules and bye-laws of the society restrict the voting rights to the following
classes of its members, namely:-

Date of Judgment: 16.06.2017 ITA No0.100066/2016 & Connected cases The Pr.
Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The
Totagars Co-Operative Sale Society, Sirsi.

(1) the individuals who contribute their labour or, as the case may be, carry on the
fishing or allied activities;

(2) the co-operative credit societies which provide financial assistance to the society;
(3) the State Government;

(b) in the case of a co-operative society, being a primary society engaged in supplying
milk, oil seeds, fruits or vegetables raised or grown by its members to-

(i) a federal co-operative society, being a society engaged in the business of supplying
milk, oilseeds, fruits or vegetables, as the case may be; or

(ii) the Government or a local authority;
or

(iii) a Government company as defined in section 617 of the Companies Act, 1956 (1
of 1956), or a corporation established by or under a Central, State or Provincial Act
(being a company or corporation engaged in supplying milk, oilseeds, fruits or
vegetables, as the case may be, to the public), the whole of the amount of profits and
gains of such business;

(c) in the case of a co-operative society engaged in activities other than those
specified in clause (a) or Date of Judgment: 16.06.2017 ITA N0.100066/2016 &
Connected cases The Pr. Commissioner of Income Tax, C R Building, Navanagar,
Hubballi. & Anr. Vs. The Totagars Co-Operative Sale Society, Sirsi.

clause (b) (either independently of, or in addition to, all or any of the activities so specified), so
much of its profits and gains attributable to such activities as does not exceed,-

(i) where such co-operative society is a consumers' co-operative society, one hundred
thousand rupees; and
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(ii) in any other case, twenty fifty thousand rupees.

Explanation.- In this clause,"consumers' co- operative society” means a society for
the benefit of the consumers;

(d) in respect of any income by way of interest or dividends derived by the co-operative society from
its investments with any other co-operative society, the whole of such income;

(e) in respect of any income derived by the co- operative society from the letting of godowns or
warehouses for storage, processing or facilitating the marketing of commodities, the whole of such
income;

(f) in the case of a co-operative society, not being a housing society or an urban consumers' society
or a society carrying on transport business or a society engaged in the performance of any
manufacturing operations with the aid of power, where the gross total income does not exceed
twenty thousand rupees, the amount of any income by way of interest on securities or any income
from house property chargeable under section 22.

Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases The Pr. Commissioner of
Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars Co-Operative Sale Society,
Sirsi.

Explanation.- For the purposes of this section an "urban consumers' co- operative society" means a
society for the benefit of the consumers within the limits of a municipal corporation, municipality,
municipal committee, notified area committee, town area or cantonment.

(3) In a case where the assessee is entitled also to the deduction under section 8oHH or section
80HHA or section SOHHB or section SOHHC or section SOHHD or section 80-I or section 80IA or
section 80J, the deduction under subsection (1) of this section, in relation to the sums specified in
clause (a) or clause (b) or clause (c) of sub- section (2), shall be allowed with reference to the
income, if any, as referred to in those clause included in the gross total income as reduced by the
deductions under section 8S0HH, section SOHHA, section SOHHB, section SOHHC, section SOHHD,
section 80-1, section 80-IA, section 80J and section 80JJ.

(4) The provisions of this section shall not apply in relation to any co-operative bank other than a
primary agricultural credit society or a primary co-operative agricultural and rural development

bank.

Explanation.--For the purposes of this sub- section,--

(a) "co-operative bank" and "primary agricultural credit society" shall have the meanings
respectively assigned to them in Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected
cases The Pr. Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The

Totagars Co-Operative Sale Society, Sirsi.
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Part V of the Banking Regulation Act, 1949 (10 of 1949);

(b) "primary co-operative agricultural and rural development bank" means a society having its area
of operation confined to a taluk and the principal object of which is to provide for long-term credit
for agricultural and rural development activities. "

CONTENTIONS OF THE APPELLANTS / REVENUE:
7. Mr.Y.V.Raviraj, learned counsel appearing for the Revenue has made the following submissions:-

(i) That the controversy stands covered by the Supreme Court's decision in the case of assessee
Co-operative Society itself in "Totgar's Co-operative Sale Society Limited vs. Income Tax Officer,
reported in (2010) 322 ITR 283 SC :

(2010) 3 SCC 223, and the Income Tax Tribunal as well as CIT (Appeals), have erred in allowing the
deductions in respect of the whole of the interest income earned by the respondent-

assessee for Assessment Years 2007-08 to 2011-12 under consideration merely because such interest
was earned from the Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases The Pr.
Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars
Co-Operative Sale Society, Sirsi.

deposits and investments made by the respondent-assessee with another Co-operative Bank,
namely, M/s.Kanara District Central Co-operative Bank. He submitted that whether the deposits
and investments of surplus funds of the respondent-

assessee not immediately required for business purposes, is made with the Scheduled Banks or
Nationalised Banks or whether Co-operative Banks does not make a difference, as far as the
character of the income earned by the respondent-

assessee is concerned and if it does not partake the character of its business operational income
from its business as a co-

operative Society, the same would continue to be fully taxable and will not be eligible for 100%
deduction under Section 80P(2) of the Act, as held by the Hon'ble Supreme Court.

(ii) The learned counsel for the Revenue further urged that shifting of its claim for 100% deduction
from Section 80P(2)(a) of the Act to 80P(2)(d) of the Act does not make a difference because
sub-section (4) inserted in Section 80P(2)(d) Date of Judgment: 16.06.2017 ITA N0.100066/2016 &
Connected cases The Pr. Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr.
Vs. The Totagars Co-Operative Sale Society, Sirsi.

of the Act with effect from o1st April 2007 by Finance Act, 2006 excludes Co-operative Banks other
than Primary Agricultural Credit Society or a Primary Co-Operative Agricultural and Rural
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Development Bank as defined under the Banking Regulation Act, 1949 from the applicability of
Section 80P of the Act and therefore, even the interest income earned by the respondent-assessee
from the deposits from investments made by it with the Co-operative Bank, namely M/s.Kanara
District Central Co-operative Bank Limited would not be exempted or 100% deductible under clause
(d) of the Section 80P(2) of the Act, which stipulates that the income by way of interest or dividends
derived by a Co-operative Society from its investments with any other co-operative society, would be
so deductible.

The learned counsel for the Revenue submitted that the Co-operative Bank even though might be
registered as a Co-

operative Society is not a Co-operative Society eligible for Date of Judgment: 16.06.2017 ITA
No0.100066/2016 & Connected cases The Pr. Commissioner of Income Tax, C R Building,
Navanagar, Hubballi. & Anr. Vs. The Totagars Co-Operative Sale Society, Sirsi.

receiving the benefit of exemption or 100% deduction under Section 80P of the Act, as its Banking
business is governed by the provisions of a special law like Banking Regulation Act, 1949.

(iii) The learned counsel for the Revenue further urged that the amendment of Section 194A(3)(v) of
the Act by Finance Act, 2015 with effect from o01st June 2015 excluding the Co-operative Banks from
the genus category of Co-

operative Societies and making it liable to deduct income tax at source on the interest paid by it to
other persons, further indicates that the legislative intent is to exclude Co-operative Banks from the
beneficiary category of co-operative societies entitled to exemption or 100% deduction of its income
under Section 80P of the Act.

(iv) The learned counsel for the Revenue further submitted that the income of a Co-operative
Society entitled for 100% deduction under Section 80P of the Act, as referred to Date of Judgment:
16.06.2017 ITA N0.100066/2016 & Connected cases The Pr. Commissioner of Income Tax, C R
Building, Navanagar, Hubballi. & Anr. Vs. The Totagars Co-Operative Sale Society, Sirsi.

Clauses (a) to (f) of Sub-section (2) of Section 80P of the Act, are its business income earned from
the co-operative activities like providing credit facilities to its members, running a cottage industry,
marketing of agricultural produces, agricultural implements, seeds, livestock, collective disposal of
labour, fishing or allied activities or supply of milk and oil seeds, fruits, vegetables, etc. and the
income derived from renting godowns or warehouses, etc. He, therefore, submitted that in order to
promote the co-operative movement, these deductions from gross total income were provided in
Section 80P of the Act to promote such co-operative movement, whereas the interest income earned
on investments or deposits of surplus funds was never intended to be given the benefit of exemption
or 100% deduction and therefore, not only the decision rendered by the Hon'ble Supreme Court in
the case of respondent assessee itself covers the field even for these assessment years from 2007-

Indian Kanoon - http://indiankanoon.org/doc/164274360/ 121 15



The Pr. Commissioner Of Income ... vs The Totagars Co-Operative Sale ... on 16 June, 2017

2008 to 2011-2012, but subsequently, the legislative amendments also makes the legislative intent
explicit that the Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases The Pr.
Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars
Co-Operative Sale Society, Sirsi.

income earned by the Co-operative Bank or even through or from the Co-operative Banks are not
entitled for such exemption or 100% deduction.

CONTENTIONS OF THE ASSESSEE:

8. Mr.A.Shankar, learned counsel appearing for the respondent-assessee made the following
submissions at Bar:

(I) That the Supreme Court's decision in the case of the assessee itself for the preceding years is not
applicable to the present Assessment Years in question, because, the assessee Co-operative Society
shifted its deposits and investments in scheduled banks, which was the fact available before the
Hon'ble Supreme Court, to a Co-operative Bank, Kanara District Central Co-operative Bank Limited,
which, undoubtedly, is also a co-operative society and therefore, the deduction under Section
80P(2)(d) of the Act is clearly available to the assessee Co-operative Society under Section
80P(2)(d) of the Act, which was not the claim of deduction Date of Judgment: 16.06.2017 ITA
No0.100066/2016 & Connected cases The Pr. Commissioner of Income Tax, C R Building,
Navanagar, Hubballi. & Anr. Vs. The Totagars Co-Operative Sale Society, Sirsi.

made before the Hon'ble Supreme Court as the deposits were not with the Co-operative Society /
Co-operative Bank and interest income was not received from another Co-operative Society but
Scheduled Banks.

(IT) The learned counsel for the assessee also urged that the Co-operative Society is a genus term
and the co-operative Bank is also a specie of Co-operative Society and since, clause 80P(2)(d) of the
Act permits such 100% deduction in respect of the income by way of interest or dividends derived by
the Co-

operative Society (Assessee) from its investments with any other Co-operative Society (including
Co-operative Bank) and the whole of such interest income is eligible for 100% deduction.

(III) It was also urged that the provisions of Section 80P(4) of the Act inserted by the Finance Act
2006 with effect from o1st April 2007, excluding the applicability of Section 80P of the Act to any
Co-operative Bank other than a Primary Date of Judgment: 16.06.2017 ITA N0.100066/2016 &
Connected cases The Pr. Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr.
Vs. The Totagars Co-Operative Sale Society, Sirsi.

Agricultural Credit Society or a Rural Development Bank, is not applicable in the present case
because the Assessee Co-

Indian Kanoon - http://indiankanoon.org/doc/164274360/ 122 16



The Pr. Commissioner Of Income ... vs The Totagars Co-Operative Sale ... on 16 June, 2017

operative Society is not a Co-operative Bank, but is only a Co-
operative Society registered under the provisions of Co-
operative Society Act as defined under Section 2(19) of the Act.

The learned counsel for the assessee also urged that Section 2(19) of the Act defines a "Co-operative
Society" to mean a Co-operative Society registered under the Co-operative Societies Act, 1912, or any
other law for the time being in force in any State for the registration of the Co-operative Societies.

He submitted that there is no dispute or doubt that the respondent Society is duly registered
Co-operative Society and therefore, exclusion of Co-operative Banks under subsection (4) of Section
80P of the Act does not hit the respondent Assessee.

(IV) It was also urged that one of the appeals against this Respondent assessee, namely ITA
No0.100069 of 2016 for Assessment Year 2012-2013 in the case of CIT Vs. Totagar's Date of
Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases The Pr. Commissioner of Income
Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars Co-Operative Sale Society, Sirsi.

Co-operative Sale Limited, has already been dismissed by a co-

ordinate Bench of this Court on o5th January 2017 holding that the aforesaid Supreme Court's
decision relied upon by the Revenue is not applicable to the Assessment Year 2012-2013 in question,
because the said decision dealt with the interpretation of the deduction under Section 80P (2)(a)(i)
of the Act and not under Section 80P(2)(d) of the Act and the Court has held that the Co-operative
Bank is a specie of the genus term Co-

operative Society and therefore, the present appeals filed by the Revenue also deserves to be
similarly dismissed.

(V) That for the five appeals filed by the assessee on the limited ground of rejection of its
cross-objections by the Income Tax Appellate Tribunal on the issue of justifiability of the
reassessment under Section 147 / 148 of the Act for some of the Assessment Years, the learned
counsel for the assessee urged that if the question of exemption / deduction is decided against the
assessee by this Court, the right to agitate the Date of Judgment: 16.06.2017 ITA N0.100066/2016 &
Connected cases The Pr. Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr.
Vs. The Totagars Co-Operative Sale Society, Sirsi.

justifiability of reassessment under Section 147 / 148 of the Act may be kept open. However, if such
issue on exemption / deduction under Section 80P(2)(d) of the Act is decided in favour of the

assessee, then the said question in cross-objection would only be academic.

(VI) It was also urged that for certain Assessment Years falling between the Assessment Years
2000-2001 to 2006-2007, the Assessing Authority itself had allowed the claim of the assessee under
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Section 80P(2)(d) of the Act and the Revenue has not contested the matter further.

However, in the absence of any such material placed before us, we are unable to verify the same and
in the absence of any such question raised before us for those Assessment Years, the answer to the
questions raised before us cannot depend upon that.

Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases The Pr. Commissioner of
Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars Co-Operative Sale Society,
Sirsi.

9. We have heard the learned counsels at length and perused the record and the judgments cited at
the Bar.

10. Admittedly and undoubtedly, the respondent assessee is a Co-operative Society engaged mainly
in the activity of marketing of agricultural produces grown by its members. The assessee
co-operative society also accepts deposits from its members and provides credit facility to its
members, runs Kirana Stores, rice mills, live stocks, van section, medical shops, Areca-nut trading
section, lodging, plying and hiring of goods carriage, etc.

11. The Assessment Years involved in the present batch of appeals are Assessment Years 2007-2008
to 2011-

2012. The bone of contention is that the deduction under Section 80P(2) of the Act is now claimed
by the respondent assessee under Section 80P(2)(d) of the Act and not under Section 80P(2)(a) of
the Act. The reason is that now the investments and deposits after the Supreme Court's decision
Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases The Pr. Commissioner of
Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars Co-Operative Sale Society,
Sirsi.

against the assessee reported in (2010) 322 ITR 283 (SC), the assessee has shifted the deposits and
investments from Schedule Banks to Co-operative Bank and such Co-operative Bank is essentially a
Co-operative Society also and Clause (d) allows deduction of income by way of interest or dividends
derived by the assessee Co-operative Society from its investments with any other Co-operative
Society.

12. The sheet anchor of the contention of the learned counsel for the assessee misses two essential
points required for claiming the exemption or 100% deduction from gross total income for a
co-operative society: (i) that the character or nature of income, namely interest on investments or
deposits, does not change irrespective of the fact whether it is earned or received from a Schedule
Bank or Co-operative Bank. (ii) that What the Hon'ble Supreme Court held in the case of the
respondent assessee itself, against the assessee, was that such interest income on its surplus and idle
funds not immediately Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases The
Pr. Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars
Co-Operative Sale Society, Sirsi.
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required for its business, is not income from business taxable under Section 28 of the Act, but was
taxable as "income from other sources” under Section 56 of the Act, whereas for availing the
exemption or 100% deduction under Section 80P of the Act the income is specified in clauses (a) to
(f) of Subsection (2) of Section 80P of the Act should be its business or operational income.

13. What Section 80P(2)(d) of the Act, which was though not specifically argued and canvassed
before the Hon'ble Supreme Court, envisages is that such interest or dividend earned by an assessee
co-operative society should be out of the investments with any other co-operative society. The words
'Co-operative Banks' are missing in clause (d) of subsection (2) of Section 80P of the Act. Even
though a co-

operative bank may have the corporate body or skeleton of a co-operative society but its business is
entirely different and that is the banking business, which is governed and regulated Date of
Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases The Pr. Commissioner of Income
Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars Co-Operative Sale Society, Sirsi.

by the provisions of the Banking Regulation Act, 1949. Only the Primary Agricultural Credit
Societies with their limited work of providing credit facility to its members continued to be governed
by the ambit and scope of deduction under Section 80P of the Act.

14. The banking business, even though run by a Co-

operative bank is sought to be excluded from the beneficial provisions of exemption or deduction
under Section 80P of the Act. The purpose of bringing on the statute book sub-section (4) in Section
80P of the Act was to exclude the applicability of Section 80P of the Act altogether to any
co-operative bank and to exclude the normal banking business income from such exemption /
deduction category. The words used in Section 80P(4) are significant. They are: "The provisions of
this section shall not apply in relation to any co-operative bank other than a primary agricultural
credit society .....". The words "in relation to" can include within its ambit and scope Date of
Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases The Pr. Commissioner of Income
Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars Co-Operative Sale Society, Sirsi.

even the interest income earned by the respondent-assessee, a co-operative Society from a
Co-operative Bank. This exclusion by Section 80P(4) of the Act even though without any
amendment in Section 80P(2)(d) of the Act is sufficient to deny the claim of the respondent assessee
for deduction under Section 80P(2)(d) of the Act. The only exception is that of a primary
agricultural credit society. The depository Kanara District Central Bank Limited in the present case
is admittedly not such a primary agricultural credit society.

15. The amendment of Section 194A(3)(v) of the Act excluding the Co-operative Banks from the
definition of "Co-

operative Society" by Finance Act, 2015 and requiring them to deduct income tax at source under
Section 194A of the Act also makes the legislative intent clear that the Co-operative Banks are not
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that specie of genus co-operative society, which would be entitled to exemption or deduction under
the special Date of Judgment: 16.06.2017 ITA No0.100066/2016 & Connected cases The Pr.
Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars
Co-Operative Sale Society, Sirsi.

provisions of Chapter VIA in the form of Section 80P of the Act.

16. If the legislative intent is so clear, then it cannot contended that the omission to amend Clause
(d) of Section 80P(2) of the Act at the same time is fatal to the contention raised by the Revenue
before this Court and sub silentio, the deduction should continue in respect of interest income
earned from the co-operative bank, even though the Hon'ble Supreme Court's decision in the case of
Respondent assessee itself is otherwise.

17. As stated above, it is the character and nature of income which determines its taxability or
exemption from taxability. It is needless to say that the provisions relating to exemption and
deduction need to be strictly construed and no liberal interpretation or intendment can be inferred
in such provisions. What was clearly held to be not exempt and not deductible under Section
80P(2)(a) of the Act by the Hon'ble Date of Judgment: 16.06.2017 ITA N0.100066/2016 &
Connected cases The Pr. Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr.
Vs. The Totagars Co-Operative Sale Society, Sirsi.

Supreme Court in the case of respondent assessee, cannot be contrarily held as exempted and
deductible now for these years, merely because the depository bank, with whom the investments
were made by the respondent assessee happens to be a co-operative bank. We cannot appreciate this
distinction so as not to apply the binding precedent of the Hon'ble Supreme Court for subsequent
years merely on account of the change of the Bank where such deposits were made by the
respondent assessee, all other facts remaining the same, particularly the nature and character of the
income earned by it.

The interest income of assessee continues to be not attributable to its business operations even in
these subsequent years.

18. The contention of the learned counsel for the assessee that a co-ordinate bench of this Court
dismissed the Revenue's appeals by referring, but not applying the decision of the Hon'ble Supreme
Court, we observe with greatest respects that we do not find any detailed discussion of the facts and
law Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases The Pr. Commissioner
of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars Co-Operative Sale
Society, Sirsi.

pronounced by the Hon'ble Supreme Court in the case of the respondent assessee in the said order
passed by the co-ordinate Bench and therefore, we are unable to follow the same in the face of the
binding precedent laid by the Hon'ble Supreme Court. We find in paragraph 8 of the said order
passed by a co-

Indian Kanoon - http://indiankanoon.org/doc/164274360/ 126 20



The Pr. Commissioner Of Income ... vs The Totagars Co-Operative Sale ... on 16 June, 2017

ordinate bench that the learned Judges have observed that "the issue whether a co-operative bank is
considered to be a co-

operative society is no longer res integra, for the said issue has been decided by the Income Tax
Appellate Tribunal itself in different cases.............. ". No other binding precedent was discussed in
the said judgment. Of course, the Bench has observed that a Co-operative Bank is a specie of the
genus co-

operative Society, with which we agree, but as far as applicability of Section 80P(2) of the Act is
concerned, the applicability of the Supreme Court's decision cannot be restricted only if the income
was to fall under Section 80P(2)(a) of the Act and not under Section 80P(2)(d) of the Act.

Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases The Pr. Commissioner of
Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars Co-Operative Sale Society,
Sirsi.

19. In our opinion, it would not make a difference, whether the interest income is earned from
investments / deposits made in a Scheduled Bank or in a Co-operative Bank.

Therefore, the said decision of the Co-ordinate Bench is distinguishable and cannot be applied in the
present appeals, in view of the binding precedent from the Hon'ble Supreme Court.

20. In Udaipur Sahakari Upbhokta Thok Bhandar Limited Vs. Commissioner of Income Tax, (2009)
315 ITR 21 (SC), the Hon'ble Supreme Court while dealing with a case falling under Section
80P(2)(e) of the Act also negatived the claim of this special deduction to a co-operative society,
while holding that the income derived by the Co-operative Society from the letting of the godowns or
the warehouses was eligible for this deduction under Section 80P(2) of the Act only if such income
was derived by such letting of godowns and warehouses for storage, processing or facilitating the
marketing of Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases The Pr.
Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars
Co-Operative Sale Society, Sirsi.

commodities. Where the rental income was derived by the assessee, where the income claimed as
deduction under Section 80P(2)(e) of the Act was by way of netting / difference between the sale of
own trade stock stored in such warehouses or godowns was claimed as deductible, the Hon'ble
Supreme Court denied the said claim, holding that the burden was on the assessee to establish that
the income comes within the four corners of Section 80P(2)(e) of the Act. The relevant portion of
the said judgment from the Head Note is quoted below for ready reference:

"HELD, affirming the decision of the High Court, that the burden was on the
assessee under section 80P(2)(e) to establish that the income comes within the four
corners of section 80P(2)(e) of the Act. The exemption was available in respect of
income derived from the letting of godowns or warehouses, only where the purpose
of letting was storage, processing or facilitating the marketing of commodities. If the
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godown was let out (including user) for any purpose besides storing, processing Date
of Judgment: 16.06.2017 ITA No0.100066/2016 & Connected cases The Pr.
Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The
Totagars Co-Operative Sale Society, Sirsi.

or facilitating the marketing of commodities, then the assessee was not entitled to such exemption.
Any income derived by the society unconnected with such letting or use of the godown would not fall
under clause (e). The High Court was right in coming to the conclusion that the assessee was storing
the commodities in question in its godowns as part of its own trading stock and hence, it was not
entitled to claim the deduction under Section 80P(2)(e). In this case, the issue price was set off
against the sale price which clearly indicated that the netting/difference between the two prices
constituted receipt on a commercial basis or net profit.

A.Venkata Subbarao Vs. State of Andhra Pradesh AIR 1965 SC 1773 applied.

CIT vs. South Arcot District Co-operative Marketing Society Ltd., (1989) 176 ITR 117 (SC)
distinguished.

Surath Venkar Sahakari Sangh Ltd Vs. CIT (1971) 79 ITR 722 (Guj) approved.

Decision of the Rajsthan High Court in CIT Vs. Udaipur Shahakari Upbhokta Thok Bhandara Ltd.
(2007) 295 ITR 164, Affirmed. "

Date of Judgment: 16.06.2017 ITA No0.100066/2016 & Connected cases The Pr.
Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The
Totagars Co-Operative Sale Society, Sirsi.

21. The aforesaid decision of the Hon'ble Supreme Court in the case of Totgar was followed by a
Division Bench of the Gujarat High Court in the case of State Bank of India Vs. Commissioner of
Income-Tax, reported in [2016] 389 ITR 578 (Guj.) and the Division Bench of the Gujarat High
Court has held as under:

"(ii) That the assessee did not carry on any banking business and its objects did not
contemplate investment of surplus funds received from its members. The business of
a credit society like that of the assessee was limited to providing credit to its members
and the income that was earned by providing such credit facilities to its members was
deductible under section 80P(2)(a)(i). The character of interest was different from
the income attributable to the business of the assessee-society providing credit
facilities to its members. The interest income derived from investing surplus funds
with the bank must be closely linked with the business of Date of Judgment:
16.06.2017 ITA N0.100066/2016 & Connected cases The Pr. Commissioner of
Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars
Co-Operative Sale Society, Sirsi.
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providing credit facilities for it to be held attributable to the business of the assessee. Therefore, the
profits and gains could be said to be directly attributable to the business of providing credit facilities
to its members if there was a direct and proximate connection between the profits and gains and the
business of the assessee. There was no obligation on the assessee to invest its surplus funds with the
bank. Investing surplus funds in a bank was no part of the business of the assessee providing credit
facilities to its members and hence it could not be said that the interest derived from depositing its
surplus funds with the bank was profits and gains of business attributable to the activities of the
assessee. It was only the interest income derived from the credit provided to its members which was
deductible under section 80P(2)(a)(i) and the interest income derived by depositing the surplus
funds with the bank not being attributable to the business carried on by the assessee could not be
deducted under section 8oP(2)(a)(i) . There was no infirmity in the orders of the Appellate Tribunal
warranting interference.

Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases The Pr. Commissioner of
Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars Co-Operative Sale Society,
Sirsi.

TOTGAR'S CO-OPERATIVE SALE SOCIETY LTD. v. ITO [2010] 322 ITR 283 (SC) followed."

xxx " Thus, in the light of the principles enunciated by the Supreme Court in Totgar's Co- operative
Sale Society (supra), in case of a society engaged in providing credit facilities to its members, income
from investments made in banks does not fall within any of the categories mentioned in section
80P(2)(a) of the Act. However, section 80P(2)(d) of the Act specifically exempts interest earned
from funds invested in co- operative societies. Therefore, to the extent of the interest earned from
investments made by it with any co-operative society, a co-operative society is entitled to deduction
of the whole of such income under section 80P(2)(d) of the Act. However, interest earned from

investments made in any bank, not being a co- operative society, is not deductible under section
80P(2)(d) of the Act. "

Date of Judgment: 16.06.2017 ITA No0.100066/2016 & Connected cases The Pr.
Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The
Totagars Co-Operative Sale Society, Sirsi.

22. Again, the Division Bench of Punjab and Haryan High Court in still a later decision reported in
the same volume of ITR in the case of Commissioner of Income-Tax Vs. Punjab State Co-operative
Agricultural Development Bank Limited, reported in [2016] 389 ITR 607 (P&H) concurred with the
aforesaid view of the Gujarat High Court, distinguishing the view taken by the Andhra Pradesh High
Court and Karnataka High Court, held in the following terms:

" 30. We are entirely in agreement with the judgment of the Gujarat High Court
especially the observation that the judgment of the Supreme Court is not restricted
only to the investments made by the assessee from the amounts retained by it which
were payable to its members and that the judgment also applies in respect of other
funds not immediately required for business purposes.
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We reproduced paragraph 15 of the judgment only to indicate that we uphold the
Date of Judgment: 16.06.2017 ITA No0.100066/2016 & Connected cases The Pr.
Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The
Totagars Co-Operative Sale Society, Sirsi.

appellant's case only on the ground that the assessee is not entitled to the said deduction on the
basis that it is engaged in carrying on the business of providing credit facilities to its members. We
do not express any opinion as to whether the appellant would be entitled to the said benefit in the
event of it being held that the assessee is also engaged in carrying on the business of banking. That is
an issue that the Tribunal would decide upon remand pursuant to this order.

31. Mr. Bansal relied upon the judgment of the Andhra Pradesh High Court in CIT v. A. P. State
Co-operative Bank Ltd. [2011] 336 ITR 516 (AP). The judgment is distinguishable. In that case, the
respondent-assessee was a co-operative society engaged in the business of banking and it was held
that the assessees were subject to the regulations of the Reserve Bank of India Act, 1934 and the
Banking Regulation Act, 1949. The Division Bench distinguished the judgment of the Supreme
Court in Totgar's case (supra) on the Date of Judgment: 16.06.2017 ITA N0.100066/2016 &
Connected cases The Pr. Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr.
Vs. The Totagars Co-Operative Sale Society, Sirsi.

ground that the Supreme Court was not dealing with the case relating to co-operative banks. The
present appeal is not being considered on the basis that banking is the assessee's business either.

32. Mr. Bansal relied upon the judgment of the Karnataka High Court in Tumkur Merchants
Souharda Credit Co-operative Ltd. v. ITO [2015] 55 taxmann.com 447 (Karn). In that case, the
assessee-co-operative society provided credit facilities to its members and earned interest from
short- term deposits with banks and from savings bank accounts. The interest income earned by the
assessee by providing credit facilities to its members was deposited in banks for a short duration
which earned interest. The question was whether this interest was attributable to the business of
providing credit facilities to the members. The Division Bench held as follows :

Date of Judgment: 16.06.2017 ITA No0.100066/2016 & Connected cases The Pr.
Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The
Totagars Co-Operative Sale Society, Sirsi.

"8. Therefore, the word 'attributable to' is certainly wider in import than the expression 'derived
from'. Whenever the Legislature wanted to give a restricted meaning, they have used the expression
'derived from'. The expression 'attributable to' being of wider import, the said expression is used by
the Legislature whenever they intended to gather receipts from sources other than the actual
conduct of the business. A co-operative society which is carrying on the business of providing credit
facilities to its members, earns profits and gains of business by providing credit facilities to its
members. The interest income so derived or the capital, if not immediately required to be lent to the
members, they cannot keep the said amount idle. If they deposit this amount in bank so as to earn
interest, the said interest income is attributable to the profits and gains of the business of providing
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credit facilities to its members only. The society is not carrying on any separate business for earning
such interest income. The income so derived is the amount of profits and Date of Judgment:
16.06.2017 ITA N0.100066/2016 & Connected cases The Pr. Commissioner of Income Tax, C R
Building, Navanagar, Hubballi. & Anr. Vs. The Totagars Co-Operative Sale Society, Sirsi.

gains of business attributable to the activity of carrying on the business of banking or providing
credit facilities to its members by a co-operative society and is liable to be deducted from the gross
total income under section 80P of the Act.

9. In this context when we look at the judgment of the apex court in the case of Totgar's
Co-operative Sale Society Ltd., on which reliance is placed, the Supreme Court was dealing with a
case where the assessee-co-operative society, apart from providing credit facilities to the members,
was also in the business of marketing of agricultural produce grown by its members. The sale
consideration received from marketing agricultural produce of its members was retained in many
cases. The said retained amount which was payable to its members from whom produce was
brought, was invested in a short-term deposit/security. Such an amount which was retained by the
assessee-society was a liability and it was shown in the balance-sheet on the liability side. Therefore,
to that extent, such Date of Judgment: 16.06.2017 ITA No0.100066/2016 & Connected cases The Pr.
Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars
Co-Operative Sale Society, Sirsi.

interest income can not be said to be attributable either to the activity mentioned in section
80P(2)(a)(i) of the Act or under section 80P(2)(a)(iii) of the Act. Therefore in the facts of the said
case, the apex court held the Assessing Officer was right in taxing the interest income indicated
above under section 56 of the Act. Further they made it clear that they are confining the said
judgment to the facts of that case. Therefore it is clear, Supreme Court was not laying down any law.

10. In the instant case, the amount which was invested in banks to earn interest was not an amount
due to any members. It was not the liability. It was not shown as liability in their account. In fact
this amount which is in the nature of profits and gains, was not immediately required by the
assessee for lending money to the members, as there were no takers. Therefore they had deposited
the money in a bank so as to earn interest. The said interest income is attributable to carrying on the
business of banking and Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases
The Pr. Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars
Co-Operative Sale Society, Sirsi.

therefore it is liable to be deducted in terms of section 80P(1) of the Act. In fact similar view is taken
by the Andhra Pradesh High Court in the case of CIT v. A. P. State Co-operative Bank Ltd. reported
in [2011] 336 ITR 516 (AP) ; [2011] 200 Taxman 220/12 taxmann.com 66. In that view of the
matter, the order passed by the appellate authorities denying the benefit of deduction of the
aforesaid amount is unsustainable in law. Accordingly it is hereby set aside. The substantial
question of law is answered in favour of the assessee and against the Revenue. Hence, we pass the
following order.
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Appeal is allowed."
(The reproduction is from the original website of the Karnataka High Court).

There is an important distinction. The Division Bench expressly held in paragraph 10 that interest
income was attributable to the business of banking and, therefore, liable to be deducted under
section 80P(2)(a)(i) of the Act. At Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected
cases The Pr. Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The
Totagars Co-Operative Sale Society, Sirsi.

the cost of repetition, we have not considered whether the assessee carries on the business of
banking. If it is established upon remand that the assessee carries on the business of banking the
result may be different. In any event assuming that the judgment is not distinguishable on this
ground, we would with respect disagree with the same in view of the judgments that we have already
referred to and on the basis of our interpretation of Totgar's case. In any event, we are with respect
unable to agree with the observations that the Supreme Court in Totgar's case (supra) did not lay
down any law.

33. For the same reason, the judgment of the Karnataka High Court in Guttigedarara Credit
Co-operative Society Ltd. v. ITO [2015] 377 ITR 464 (Karn) ; [2015] 60 taxmann.com 215 (Karn) is
of no assistance to the respondent- assessee."”

Date of Judgment: 16.06.2017 ITA No0.100066/2016 & Connected cases The Pr.
Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The
Totagars Co-Operative Sale Society, Sirsi.

23. Thus, the aforesaid judgments supports the view taken by this Court that character of income
depends upon the nature of activity for earning that income and though on the face of it, the same
may appear to be falling in any of the specified Clauses of Section 80P(2) of the Act, but on a deeper
analysis of the facts, it may become ineligible for deduction under Section 80P(2) of the Act. The
case in Udaipur Sahakari (supra) was that of Section 80P(2)(e) of the Act, whereas in the present
case, it is under Section 80P(2)(d) of the Act. Hence, the income by way of interest earned by
deposit or investment of idle or surplus funds does not change its character irrespective of the fact
whether such income of interest is earned from a schedule bank or a co-operative bank and thus,
clause (d) of Section 80P(2) of the Act would not apply in the facts and circumstances of the present
case. The person or body corporate from which such interest income is received will not change its
character, viz. interest income not arising from its business operations, which made it ineligible
Date of Judgment: 16.06.2017 ITA N0.100066/2016 & Connected cases The Pr. Commissioner of
Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The Totagars Co-Operative Sale Society,
Sirsi.

for deduction under Section 80P of the Act, as held by the Hon'ble Supreme Court.
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24. In view of the aforesaid, we are of the opinion that the appeals filed by the Revenue deserve to be
allowed and the appeals filed by the assessee deserve to be dismissed.

25. The issue relating to the justifiability of the reassessment under Section 147 / 148 of the Act also
becomes academic once the conclusion is arrived at that the deduction under Section 80P(2) of the
Act was not available to the assessee for these Assessment Years.
26. The substantial questions of law framed above are thus answered in favour of the Revenue and
against the assessee and it is held that the income by way of interest earned by the assessee
co-operative society during the Assessment Years 2007-2008 to 2011-12 on the investments made in
the co-
Date of Judgment: 16.06.2017 ITA No0.100066/2016 & Connected cases The Pr.
Commissioner of Income Tax, C R Building, Navanagar, Hubballi. & Anr. Vs. The
Totagars Co-Operative Sale Society, Sirsi.

operative bank are not eligible for deductions under Section 80P(2)(d) of the Act.

27. The appeals of the Revenue are accordingly allowed and those of the assessee are dismissed. No
order as to costs.

Sd/-
JUDGE Sd/-

JUDGE RK/-
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REPORTABLE

IN THE SUPREME COURT OF INDIA

CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO. 10245 OF 2017
(ARISING OUT OF SLP (C) NO. 20044 OF 2015)

THE CITIZEN CO-OPERATIVE SOCIETY

LIMITED, THROUGH ITS MANAGING

DIRECTOR, HYDERABAD ... APPELLANT(S)
VERSUS

ASSISTANT COMMISSIONER OF INCOME
TAX, CIRCLE -9 (1), HYDERABAD ... RESPONDENT(S)

JUDGMENT

A.K. SIKRI, J.

Leave granted.

2) The appellant herein, after losing in all the fora below, has knocked the
doors of this Court by means of the present appeal seeking the benefit
of Section 80P of the Income Tax Act, 1961 (hereinafter referred to as
the ‘Act’). The Assessing Officer held that deduction in respect of
income of co-operative societies under Section 80P of the Act is not
admissible to the appellant as the benefit of deduction, as contemplated

under the said provision is, inter alia, admissible to those co-operative
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societies which carry on business of banking or providing credit facilities
to its members. On the contrary, the appellant society was carrying on
the banking business for public at large and for all practical purposes it
was acting like a co-operative bank governed by the Banking Regulation
Act, 1949, and its operation was not confined to its members but

outsiders as well.

3) It may be noted at this stage itself that Section 80P of the Act provides
for certain deduction in respect of incomes of the co-operative societies.
A co-operative society is defined by Section 2(19) of the Act. Where the
gross total income of such co-operative societies includes any income
referred to in sub-section (2) of Section 80P, the sums specified in
sub-section (2) are allowed as deduction in accordance with and subject
to the provisions of the said Section, while computing the total income of
the assessee. The profit exempted is the net profit included in the total
income and not the gross profit of the business. Sub-section (2) enlists
those sums which are allowed as deductions. Clause (a) of sub-section
(2) includes seven kinds of co-operative societies which are entitled to
this benefit, and in respect of the co-operative societies engaged in the
activities mentioned in those seven classes, the whole of the amount of
profits and gains of business attributable to anyone or more of such
activities is exempted from income by allowing the said income as

deduction. We are concerned with sub-clause (i) of clause (a) of
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sub-section (2) of Section 80P which enlists a co-operative society
engaged in carrying on the business of banking or providing credit
facilities to its members. For the sake of better understanding, we
reproduce below the aforesaid portion of Section 80P:

“80P. Deduction in respect of income of co-operative
societies. — (1) Where, in the case of an assesee being a
co-operative society, the gross total income includes any
income referred to in sub-section (2), there shall be deducted,
in accordance with and subject to the provisions of this
section, the sums specified in sub-section (2), in computing
the total income of the assessee.

(2) The sums referred to in sub-section (1) shall be the
following, namely:-

(a) in the case of a co-operative society engaged in -

(i) carrying on the business of banking or providing
credit facilities to its members, or

XX XX XX

the whole of the amount of profits and gains of business
attributable to any one or more of such activities:

”

XX XX XX

4) Section 80P was amended by the Finance Act, 2006 with effect from
April 01, 2007 and sub-section (4) was inserted thereto. This
sub-section (4) reads as under:

“(4) The provisions of this section shall not apply in relation to
any co-operative bank other than a primary agricultural credit
society or a primary co-operative agricultural and rural
development bank.

Explanation. — For the purposes of this sub-section, -

(a) “co-operative bank” and “primary agricultural
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credit society” shall have the meanings respectively
assigned to them in Part V of the Banking Regulation Act,
1949 (10 of 1949);

(b) “primary co-operative agricultural and rural
development bank” means a society having its area of
operation confined to a taluk and the principal object of
which is to provide for long-term credit for agricultural and
rural development activities.”

5)As would be seen from the facts hereafter, the appellant is a

co-operative society. However, it has been denied the benefit of Section

80P on the ground that it is a co-operative society of the nature covered

by sub-section (4) of Section 80P and, therefore, becomes disentitled to

get the benefit. The question, therefore, is as to whether the appellant is

barred from claiming deduction in view of Section 80P(4) of the Act. In

order to ascertain the answer to this question, relevant facts are

enumerated hereinbelow:

(i)

The assessee was established on May 31, 1997 initially as a
Mutually Aided Co-operative Credit Society having been
registered, under Section 5 of Andhra Pradesh Mutually Aided
Co-operative Societies Act, 1995 with Registration No.
AMC/RR/DCO/9714 by Registrar of Mutually Aided Co-operative
Societies, Ranga Reddy. As operations of assessee over the
years had increased manifold and as its operations were spread
over States of erstwhile Andhra Pradesh, Maharashtra and

Karnataka, the assessee got registered under the Multi State
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(ii)

(iii)

5

Co-operative Societies Act, 2002 in terms of certificate dated July
26, 2005 issued by Office of Central Registrar of Co-operative
Societies, Krishi Bhawan, New Delhi.

The assessee is being assessed to income tax since its inception.
It has been claiming exemption under Section 80P of the Act which
was being allowed by the Income Tax Authorities. As per the
assessee, in course of its operations, members deposit cash into
their accounts with the society and they withdraw the same. It is
claimed that earlier, none of Income Tax Authorities had pointed
out that acceptance of deposits from its members in cash and
withdrawal thereof by them in cash would violate the provisions of
Sections 269SS and 269T of the Act. Sections 269SS and 269T
of the Act relate to mode of taking or accepting certain loans and
deposits and their repayment respectively.

The assessee as Co-operative Society and assessee under PAN
No. AAAAT3952F had filed return of income before Assistant
Commissioner of Income Tax, Circle-9(l), Hyderabad for the
Assessment Year 2009-10, for the year ending March 31, 2009 on
September 30, 2009 declaring NIL income. In the return filed for
the Assessment Year 2009-10, year ending with March 31, 2009,
the assessee claimed a sum of Rs.4,26,37,081/- as deduction

under Section 80P of the Act. Return filed by the assessee was
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taken up for scrutiny under CASS (Computer Assisted Selection of
Cases for Scrutiny) and notice under Section 143(2) of the Act was
issued. In response thereto, books of account were produced by
the assessee society and information called for was submitted.
The Assessing Officer had arrived at Rs.19,57,32,920/- as the net
amount of tax payable by the assessee in terms of his order dated

December 19, 2011 by working out as hereunder:

Income Returned by the assesee : | Rs. Nil
(After claiming deduction u/s 80P)
Add: Disallowance u/s 68 as|: |Rs.38,53,72,794/-
discussed in para no.2, 2.1 and 2.2
above

Add: Disallowance of deduction|: |Rs.4,26,37,817/-
claimed u/s 80P

Total assessed income : | Rs.42,80,09,880/-

Tax there on . | (as per computation
Form enclosed).

Tax payable ;| Rs.19,57,32,920/-

6) It may be pointed out that in the appeal before Commissioner of Income
Tax (Appeals) {CIT(A)}, the order of the Assessing Officer making
disallowance under Section 68 of the Act was reversed and that addition
was deleted. Therefore, we are not concerned with that aspect of the

mater which has attained finality.

7) Insofar as disallowance of deduction claimed under Section 80P of the
Act is concerned, the CIT(A) rejected the claim for deduction thereby

upholding the order of the Assessing Officer. While doing so, the CIT(A)
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followed the order of the Income Tax Appellate Tribunal (ITAT) in the
case of the appellant itself in respect of Assessment Years 2007-08 and
2008-09. CIT(A) quoted the following discussion from the said order of
the ITAT:

“22. For Assessment Year 2007-08 and 2008-09, we have to
consider the amendment brought out to the section with effect
from 1.4.2007 by Finance Act, 2006 whereby section 80P (4)
was inserted. The amendment clearly barred all the
cooperative banks other than primary agricultural credit
society or a primary cooperative agricultural and rural
development banks from claiming exemption under the
section. The primary activity of the society is to provide
banking facilities to its members. The Society is dealing like a
bank while accepting deposits from its members. This issue
was examined by the ITAT in the assessee’s own case while
deleting the penalty u/s. 27ID and 27IE. The ITAT held as
under:

“If the carrying on baking business is not approved
by the RBI or the assessee is not having requisite
license to carry out the banking business, the
authorities could have taken action against the
society or stop the society activity. Once the
assessee is allowed to carry on the banking
business, then the assessee is bound by the
relevant provisions of the Banking Regulations Act.
The bank for all its banking activities is strictly
governed by the Banking Regulations Act, 1949.”

23. The Society is carrying on the banking business and for
all practical purpose it acts like a co-op bank. The ITAT
observed that the society is governed by the Banking
Regulations Act. Therefore, the Society being a co-op bank
providing banking facilities to members is not eligible to claim
the deduction u/s. 80P(2)(i)(a) after the introduction of
sub-section (4) to Section 80P.

24. In view of the above, we are of the opinion that the
society is not eligible to claim deduction u/s. 80P(2)(a)(i).
Therefore, we are of the opinion that the assessee is not
entitled for deduction u/s. 80P(2)(a)(i) for Assessment Year
2006-07, 2007-08 and 2008-09 and allowed the ground raised
by the Revenue and dismiss the ground taken by the
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assessee on this issue.

5.2 The facts in the present appeal being identical,
respectfully following the decision of the ITAT in the
assessee’s own case for the preceding years, the appeal of
the assessee is dismissed on the issue of deduction u/s. 80P.”

8) Further appeal to the ITAT met the same fate as ITAT also referred to its
aforesaid order and dismissed the appeal of the appellant. Undeterred,
the appellant approached the High Court in the form of appeal under
Section 260A of the Act. This appeal has been dismissed by the High
Court with the observations that there is no illegality or infirmity in the

order passed by the ITAT.

9) Referring to the provisions of Section 80P of the Act, Mr. V. Shekhar,
learned senior counsel appearing for the appellant, made a passionate
plea to the effect that the entire purport and objective to enact the said
provision was to encourage and promote growth of co-operative sector
in the economic life of the country in pursuance of the declared policy of
the Government. This is so recognised by various judgments of this
Court firmly laying down the rule that a provision for direction, exemption
or relief should be interpreted liberally, reasonably and in favour of the
assessee and it should be so construed as to effectuate the object of the
legislature and not to defeat it. He referred to the objects for which the
assessee society has been established and submitted that the principal

object of the society is to promote interest of all its members to attain
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their social and economic betterment through self help and mutual aid in
accordance with the co-operative principles and keeping in view the
same the assessee society can engage in certain specified forms of
business stipulated in the objective clause of the society. The purpose,
therefore, was to promote the interest of its members and, therefore, it
cannot be said that primary object of the assessee is transaction of

banking business.

10) The learned senior counsel drew the attention of the Court to
Section 5(b) of the Banking Regulation Act, 1949, which defines
‘banking business’ as under:

“(b) "banking" means the accepting, for the purpose of lending
or investment, of deposits of money from the public,
repayable on demand or otherwise, and withdrawable by
cheque, draft, order or otherwise.”

11) Predicated on the aforesaid definition, he submitted that banking
business means accepting for the purpose of lending or investment of
deposits of money from the public repayable on demand or otherwise
which is withdrawable by cheque, draft, order or otherwise. According to
him, the assessee was not accepting any money from the public, except
its members. Therefore, it was totally wrong on the part of the
authorities below to come to a conclusion that assessee was doing
banking business as stipulated in the Banking Regulation Act. It was

also argued that in any case the assessee was not authorised and
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competent to carry on any banking business without possessing a
licence from the Reserve Bank of India. He, thus, sought to draw the

distinction between a co-operative bank and a co-operative society in

the following manner:

CO-OPERATIVE BANK | CO-OPERATIVE SOCIETY

Nature of | 1. As defined in Section | 1. As per bye laws of the

business |6 of Banking Regulation | cooperative society.

Act.
2. Society is bound by
2. Banks are bound to |rules issued by Reserve
follow the rules, | Bank of India and
regulations and | regulations as specified by
directions (RBI), if any applicable.
Inspection | RBI has the power to | Registrar has the power to
inspect accounts and |inspect accounts and
overall functioning of |overall functioning of the
the bank. bank.

Part V Part V of the Banking |Part V of the Banking
Regulation Act is | Regulation Act is not
applicable to | applicable to cooperative
cooperative banks. societies.

Use of The word ‘bank’, | The word ‘bank’, ‘banker’,

words ‘banker’, ‘banking’ can | ‘banking’ cannot be used
be used by a | by a cooperative society.
cooperative bank.

It was also pointed out that even Central Board of Direct Taxes —
CBDT - vide circular No. 133/2007 dated 9.5.2007 had clarified that
Section 80P(4) of the Act provides that deduction shall not allowable to
any Co-operative Bank other than Agricultural Credit Society or Primary
Co-operative Agricultural and Rural Development Bank. Submission
was that since the assessee does not fall within the meaning of

Co-operative Bank as defined in Part-V of the Banking Regulation Act,

1949 and Section 80P (4) will not, therefore, apply to the assessee.
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12) Continuing with the aforesaid line of argument, Mr. Shekhar further

submitted that courts below ought to have appreciated that purpose of
exemption under Section 80P is to provide employment of as much
capital as possible for financing and extending the scope of fundings etc.
The true test for applying deduction under Section 80P of the Act is
whether income earned is attributable to the utilisation of circulating
capital of the cooperative society engaged in the activity of business of
banking. Once the assessee had earned income from the loans
advanced to various members, the income so related to the banking
activities is liable for exemption under Section 80P(2)(a)(i) of the Act.
He submitted that this interpretation is supported by various decisions of
this Court. For this purpose, he referred to the decision of this Court in
Commissioner of Income Tax, Bangalore v. Bangalore Distt. Coop.
Central Bank Ltd.” wherein it was held that interest on Government
securities and dividends earned by a Co-operative Society engaged in
banking business is eligible for deduction under Section 80P of the Act,
though said income was not earned from the credit facility provided to its
members. Also, in Commissioner of Income Tax, Jalandhar v.
Nawanshahar Central Cooperative Bank Limited: this Court held that
a Co-operative Society carrying a business of banking would be entitled

for deduction under Section 80P of the Act. Plea of the appellant was

N =

(1998) 6 SCC 129
(2012) 13 SCC 788
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that if the intention of legislature was not to grant deduction under
Section 80P(2)(a)(i) to the cooperative societies carrying on the
business of providing credit facilities to its members, said provision
would have been deleted from the Statute. According to the learned
senior counsel, the new proviso to Section 80P(4) which was brought
onto Statute Book is applicable only to cooperative banks and not to
credit cooperative societies. The intention of the legislature in bringing
the cooperative banks into the taxation structure was mainly to bring

them on par with commercial banks.

13) Taking aid of the principle of mutuality, it was submitted that the
assessee is a mutual concern. Income derived by it from its operations
is distributed among members. The members are entitled to participate
in the surplus, thereby creating an identity. Facilities are provided only
to members of the society, who provide funds to it and their identity with
the funds and their participation in the surplus arising from the said fund
is unmistakably found and thus principles of mutuality will apply. In
order to apply principle of mutuality, there must be complete identity
between contributors and participators and requirement of law bring that
contributors of the common fund and participators in the surplus must be
an identical body. What is essential is that members of the assessee as
a class must be able to participate in the surplus. It is immaterial

whether surplus is paid back to the members or is put to reserve with the
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society for development and for providing better amenities to the
members. There is complete identity between the contributors and the

participators of the assessee.

14) On the basis of the aforesaid arguments, Mr. Shekhar pleaded that

the appellant be held entitled to the benefit of Section 80P of the Act.

15) In reply, Mr. Radhakrishnan, learned senior counsel appearing for
the Revenue, submitted that the findings arrived at by the authorities
below to the effect that the activity/business of the appellant, in essence,
was that of a co-operative bank was based on the material on record
and needed no interference. In this behalf he not only relied upon the
findings of the Tribunal as per the discussion contained therein, but also
submitted that these are findings of fact. The Assessing Officer
scrutinised the bye-laws of the appellants and in particular those
bye-laws which deal with the liability of membership etc. as well as
provisions of Mutually Aided Co-operative Societies Act, 1995 (MACSA)
under which the appellant is registered. The Assessing Officer found
that the Act does not accept a person to be member of more than one
co-operative for the same services. Moreover, Section 19 of MACSA
does not accept every co-operative to be a panacea for all problems
facing an entire population in an area and leaves it to the members to

decide how big they wish to grow and how much they can handle. After
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analysing these provisions, following discussion ensued in the order
passed by the Assessing Officer:
“As per the above provisions governing the conduct of the
assessee, the assessee cannot admit nominal members and

deal with them. The main activities of the assessee are in
violation of the above provisions, as seen under:

(i) As per the information furnished, it was found that
the assessee caters to two distinct categories of
people.

(ii) The first category is that of resident members or

ordinary members.

(iii) The second category is that of nominal members, who
make deposits with the assessee for the purpose of
obtaining loans etc.

(iv) This category of persons is neither members nor
nominal/associate members.

(v) As noticed, the assessee accepts deposits mostly
from the second category these deposits are mostly
kept in FDs.

(vi) With banks to earn maximum returns, a portion of these
deposits are utilized to advance gold loans etc. to
members of the first category.

(vii) It is noticed that the assessee has fixed deposits of
Rs.541699504.39 of Rs. As on 31.3.2007.

Therefore, the fixed deposits in banks are mostly out
of funds received as deposits from the second category
of persons referred above.

(viii) As a class, the depositors and borrowers are quite
distinct and the activity is finance business and cannot
be termed as cooperative activity.

(ix) The assessee is also engaged in the activity of granting
loans to general public etc. which has nothing to do
with cooperation amongst members. It is plain
business and any willing buyer can utilize the services
of the assessee.
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(x) As understood, the assesse has not obtained any
approval from the Registrar of Societies either to accept
deposits from nominal members (who are actually
non-members as the provisions of law referred above)
as well as for conducting the business of sale of stamps
etc.

(xi) Therefore, both in form and substance, the activity is in
violation of the Cooperative Societies Act and
Cooperative Society Rules.

(xii) Apart from the above, a cooperative credit society is not
entitled for deduction u/s 80P(2)(a)(i) on the income
from investment of surplus funds as per decision of IT
at Hyderabad Bench in ITA No. 1141/Hyd/2007 in the

case of SBI Staff Mutually Aided Cooperative Society
Ltd.”

16) He submitted that there was a clear finding of the Assessing
Officer, which was consistently approved by the higher authorities as
well, that provisions of Section 80P(2)(i)(a) were grossly violated as the
appellant Society was found not dealing with its members only but also
with general public as well. On that basis, further submission of Mr.
Radhakrishnan was that the principle of mutuality was missing in this
case, which aspect was also discussed in detail by the Assessing
Officer. He, thus, contended that in view of the aforesaid findings, no

case for interference was made out by the appellant.

17) We have considered the submissions of the counsel for the parties

with reference to the record of this case.

18) We may mention at the outset that there cannot be any dispute to
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the proposition that Section 80P of the Act is a benevolent provision
which is enacted by the Parliament in order to encourage and promote
growth of co-operative sector in the economic life of the country. It was
done pursuant to declared policy of the Government. Therefore, such a
provision has to be read liberally, reasonably and in favour of the
assessee (See — Bajaj Tempo Limited, Bombay v. Commissioner of
Income Tax, Bombay City-lll, Bombay?). It is also trite that such a
provision has to be construed as to effectuate the object of the
Legislature and not to defeat it (See — Commissioner of Income Tax,
Bombay & Ors. v. Mahindra and Mahindra Limited & Ors.*).
Therefore, it hardly needs to be emphasised that all those co-operative
societies which fall within the purview of Section 80P of the Act are
entitled to deduction in respect of any income referred to in sub-section
(2) thereof. Clause (a) of sub-section (2) gives exemption of whole of
the amount of profits and gains of business attributable to anyone or

more of such activities which are mentioned in sub-section (2).

19) Since we are concerned here with sub-section (i) of clause (a) of
sub-section (2), it recognises two kinds of co-operative societies,
namely: (i) those carrying on the business of banking and; (ii) those

providing credit facilities to its members.

(1992) 3 SCC 78
(1983) 4 SCC 392
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20) In the case of Kerala State Cooperative Marketing Federation
Limited & Ors. v. Commissioner of Income Tax’, this Court, while
dealing with classes of societies covered by Section 80P of the Act, held

as follows:

“6. The classes of societies covered by Section 80-P of the
Act are as follows:

(a) Engaged in business of banking and providing
credit facilities to its members;

XX XX XX

7. We may notice that the provision is introduced with a view
to encouraging and promoting growth of cooperative sector in
the economic life of the country and in pursuance of the
declared policy of the Government. The correct way of
reading the different heads of exemption enumerated in the
section would be to treat each as a separate and distinct head
of exemption. Whenever a question arises as to whether any
particular category of an income of a cooperative society is
exempt from tax what has to be seen is whether income fell
within any of the several heads of exemption. If it fell within
any one head of exemption, it would be free from tax
notwithstanding that the conditions of another head of
exemption are not satisfied and such income is not free from
tax under that head of exemption...”

21) In the case of Commissioner of Income Tax v. Punjab State
Co-operative Bank Ltd.c, while dealing with an identical issue, the High

Court of Punjab and Haryana held as follows:

“8. The provisions of section 80P were introduced with a view

9]

(1998) 5 SCC 48
(2008) 300 ITR 24 (Punjab & Haryana H.C.)
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to encouraging and promoting the growth of the co-operative
sector in the economic life of the country and in pursuance of
the declared policy of the Government. The different heads of
exemption enumerated in the section are separate and
distinct heads of exemption and are to be treated as such.
Whenever a question arises as to whether any particular
category of an income of a co-operative society is exempt
from tax, then it has to be seen whether such income fell
within any of the several heads of exemption. If it fell within
any one head of exemption,.... It means that a co-operative
society engaged in carrying on the business of banking and a
co-operative society providing credit facilities to its members
will be entitled for exemption under this sub-clause. The
carrying on the business of banking by a cooperative society
or providing credit facilities to its members are two different
types of activities which are covered under this sub-clause.

XX XX XX

13. So, in our view, if the income of a society is falling within
any one head of exemption, it has to be exempted from tax
notwithstanding that the condition of other heads of
exemption are not satisfied. A reading of the provisions of
section 80P of the Act would indicate the manner in which the
exemption under the said provisions is sought to be extended.
Whenever the Legislature wanted to restrict the exemption to
a primary co-operative society, it was so made clear as is
evident from clause (f) with reference to a milk co-operative
society that a primary society engaged in supplying milk is
entitled to such exemption while denying the same to a
federal milk co-operative society.”

22) The aforesaid judgment of the High Court correctly analyses the
provisions of Section 80P of the Act and it is in tune with the judgment of
this Court in Kerala State Cooperative Marketing Federation Limited

(supra).

23) With the insertion of sub-section (4) by the Finance Act, 2006,

which is in the nature of a proviso to the aforesaid provision, it is made
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clear that such a deduction shall not be admissible to a co-operative
bank. However, if it is a primary agriculture credit society or a primary
co-operative agriculture and rural development bank, the deduction
would still be provided. Thus, co-operative banks are now specifically

excluded from the ambit of Section 80P of the Act.

24) Undoubtedly, if one has to go by the aforesaid definition of
‘co-operative bank’, the appellant does not get covered thereby. It is
also a matter of common knowledge that in order to do the business of a
co-operative bank, it is imperative to have a licence from the Reserve
Bank of India, which the appellant does not possess. Not only this, as
noticed above, the Reserve Bank of India has itself clarified that the
business of the appellant does not amount to that of a co-operative
bank. The appellant, therefore, would not come within the mischief of

sub-section (4) of Section 80P.

25) So far so good. However, it is significant to point out that the main
reason for disentitling the appellant from getting the deduction provided
under Section 80P of the Act is not sub-section (4) thereof. What has
been noticed by the Assessing Officer, after discussing in detail the
activities of the appellant, is that the activities of the appellant are in
violations of the provisions of the MACSA under which it is formed. It is

pointed out by the Assessing Officer that the assessee is catering to two
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distinct categories of people. The first category is that of resident
members or ordinary members. There may not be any difficulty as far
as this category is concerned. However, the assessee had carved out
another category of ‘nominal members’. These are those members who
are making deposits with the assessee for the purpose of obtaining
loans, etc. and, in fact, they are not members in real sense. Most of the
business of the appellant was with this second category of persons who
have been giving deposits which are kept in Fixed Deposits with a
motive to earn maximum returns. A portion of these deposits is utilised
to advance gold loans, etc. to the members of the first category. It is
found, as a matter of fact, that he depositors and borrowers are quiet
distinct. In reality, such activity of the appellant is that of finance
business and cannot be termed as co-operative society. It is also found
that the appellant is engaged in the activity of granting loans to general
public as well. All this is done without any approval from the Registrar of
the Societies. With indulgence in such kind of activity by the appellant, it
is remarked by the Assessing Officer that the activity of the appellant is
in violation of the Co-operative Societies Act. Moreover, it is a
co-operative credit society which is not entitted to deduction under

Section 80P(2)(a)(i) of the Act.

26) It is in this background, a specific finding is also rendered that the

principle of mutuality is missing in the instant case. Though there is a
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detailed discussion in this behalf in the order of the Assessing Officer,
our purpose would be served by taking note of the following portion of
the discussion:

“As various courts have observed that the following three
conditions must exist before an activity could be brought
under the concept of mutuality;

that no person can earn from him;
that there a profit motivation;
and that there is no sharing of profit.

It is noticed that the fund invested with bank which are not
member of association welfare fund, and the interest has
been earned on such investment for example, ING Mutual
Fund [as said by the MD vide his statement dated
20.12.2010]. [Though the bank formed the third party vis-a-vis
the assessee entitled between contributor and recipient is lost
in such case. The other ingredients of mutuality are also
found to be missing as discussed in further paragraphs].

In the present case both the parties to the transaction are the
contributors towards surplus, however, there are no
participators in the surpluses. There is no common consent
of whatsoever for participators as their identity is not
established. Hence, the assessee fails to satisfy the test of
mutuality at the time of making the payments the number in
referred as members may not be the member of the society

as such the AOP body by the society is not covered by
concept of mutuality at all.”

27) These are the findings of fact which have remained unshaken till
the stage of the High Court. Once we keep the aforesaid aspects in
mind, the conclusion is obvious, namely, the appellant cannot be treated
as a co-operative society meant only for its members and providing
credit facilities to its members. We are afraid such a society cannot

claim the benefit of Section 80P of the Act.
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28) This appeal, therefore, fails and is hereby dismissed with costs.

............................................. J.
(A.K. SIKRI)

............................................. J.
(ASHOK BHUSHAN)
NEW DELHI;
AUGUST 8, 2017.
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ITEM NO.1502 COURT NO.7 SECTION XII-A
(FOR JUDGMENT)
SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS
Petition(s) for Special Leave to Appeal (C) No(s). 20044/2015

(Arising out of impugned final judgment and order dated 17-07-2013
in ITTA No. 292/2013 passed by the High Court Of A.P. At Hyderabad)

THE CITIZEN COOPERATIVE SOCIETY LTD.,

REP. BY MANAGING DIRECTOR

G.RANGA RAO. HYDERABAD Petitioner (s)
VERSUS

ASST. COMMISSIONER OF INCOME TAX Respondent (s)
CIRCLE-9 (1) ,HYDERABAD

Date : 08-08-2017 This matter was called on for pronouncement of
judgment today.
For Petitioner(s) Mr. K. Shivraj Choudhuri, AOR

For Respondent (s) Ms. Anil Katiyar, AOR

Hon'ble Mr. Justice A.K. Sikri pronounced the judgment of the
Bench comprising His Lordship and Hon'ble Mr. Justice Ashok
Bhushan.

Leave granted.

The appeal is dismissed in terms of the signed reportable
judgment.

Pending application(s), if any, stands disposed of

accordingly.

(Ashwani Thakur) (Mala Kumari Sharma)
COURT MASTER COURT MASTER
(Signed reportable judgment is placed on the file)
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IN THE INCOME TAX APPELLATE TRIBUNAL
“SMC - A” BENCH : BANGALORE

BEFORE SHRI SUNIL KUMAR YADAYV, JUDICIAL MEMBER

ITA No.1590/Bang/2016
Assessment year : 2012-13

Lalitamba Pattina Souharda Vs. | The Income Tax Officer,
Sahakari Niyamita, Ward 1,
Vivekanand Road, Gadag.

Behind Prasad Nursing Home,
Gadag — 582 101.
PAN: AAATL 5716G

APPELLANT RESPONDENT

Appellant by : | Shri Bennur Nagaraj, CA

Respondent by | : | Smt. Padma Meenakshi, Jt. CIT(DR)(ITAT), Bengaluru.

Date of hearing :102.08.2017
Date of Pronouncement | : | 31.08.2017

ORDER

This appeal is preferred by the assessee against the order of the

CIT(Appeals) inter alia on the following grounds:-

“l.  The order passed by the CIT(Appeals), Hubli & the order
passed by the AO on the directions from CIT(Appeals), Hubli
may kindly be set aside and allow our claim of deduction u/s.
80P(2)(a)(i), it is eligible under the Act and pray for the justice.

2. On the other hand, treat the Bank Interest Income under
Other Sources and allow the Cost of funds as per the calculations
submitted u/s. 57.
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3. Rectify the mistake apparent on records done by the AO
that assessed income is higher than the Net Profits which is
objected by the departmental auditors.”

2. During the course of hearing, the Id. counsel for the assessee has
contended that the impugned issues are squarely covered by the judgment
of the Hon'ble jurisdictional High Court in the case of Tumkur Merchants
Souharda Credit Co-operative Ltd. v. ITO in ITA No.307 of 2014, therefore

the appeal of the assessee may be allowed.

3. The Id. DR, on the other hand, has submitted that the CIT(Appeals)
has decided the issue following the judgment of Totgars Co-operative Sale
Society v. ITO of the Hon’ble Supreme Court. The CIT(Appeals) has
already allowed the deduction of interest earned on FDRs from the co-
operative banks u/s 80P of the Act. The CIT(Appeals) has only disallowed
the interest earned from the FDRs from the other banks. Therefore, no

interference in the order of the CIT(Appeals) is called for.

4. Having carefully examined the order of the CIT(Appeals) in the light
of rival submissions, | find that the CIT(Appeals) has adjudicated the issue
in the light of the judgment of the Hon'ble jurisdictional High Court in the
case of Totgars Co-operative Sale Society (supra) and Tumkur Merchants
Souharda Credit Co-operative Ltd. (supra) and also the other judgment of
the Hon’ble Andhra Pradesh High Court. Having taken into account all the

facts, the CIT(Appeals) has already allowed deduction u/s. 80P on the
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interest or dividend received in respect of income by way of deposits with
the co-operative banks from its investment. The CIT(Appeals) did not allow
the deduction u/s. 80P(2)(d) on interest received from the deposits in other
banks. Since deduction u/s. 80P is to be allowed only on those receipts
which were received from co-operative societies or co-operative banks and
not from the other banks, we find no infirmity in the order of the

CIT(Appeals). We accordingly confirm the same.
5. In the result, the appeal of the assessee is dismissed.

Pronounced in the open court on this 31st day of August, 2017.

Sd/-
(SUNIL KUMAR YADAYV )
Judicial Member

Bangalore,
Dated, the 31* August, 2017.

/ Desai Smurthy /

Copy to:

1. Appellant

2. Respondent

3. CIT

4. CITA)

5. DR, ITAT, Bangalore.
6. Guard file

By order

Senior Private Secretary
ITAT, Bangalore.
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M/S. Jafari Momin Vikas Co-Op. ... vs The Income Tax Officer, Ward-2,, ... on 28 August, 2018

Income Tax Appellate Tribunal - Ahmedabad
M/S. Jafari Momin Vikas Co-Op. ... vs The Income Tax Officer, Ward-2,, ... on 28 August, 2018

’

IN THE INCOME TAX APPELLATE TRIBUNAL
AHMEDABAD - BENCH ‘A’

BEFORE SHRI RAJPAL YADAV, JUDICIAL MEMBER
AND
SHRI WASEEM AHMED, ACCOUNTANT MEMBER

./ ITA No. 2320, 2321 and 2322/Ahd/2014
/Assessment Year: 2007-08, 2010-11 and 2011-12

M/s.Jafari Momin Vikas Co-op. ITO, ward-2
Credit Society Vs Patan.
At-Kakoshi, Ta-Siddhpur
Dist - Patan
/ (Appellant) / (Respondent)
Assessee by : Shri H.V. Doshi, AR
Revenue by : Shri S.K. Dev, SR.DR
/Date of Hearing : 14/08/2018
/Date of Pronouncement : 28/08/2018
ORDER

PER RAJPAL YADAV, JUDICIAL MEMBER : Present three appeals directed at the instance of the
assessee against orders of 1d.CIT(A), Gandhinagar, Ahmedabad of even dated 19.5.2014 passed for
above three assessment years.

2. Common issue raised in these three appeals are against the order of the 1d.CIT(A), whereby the
1d.CIT(A) confirmed order of the assessing officer AO in denying deduction under section
80P(2)(a)(i) of the Income Tax Act, 1961. Facts in all these appeals are common except variation in
quantum, therefore, we proceed to dispose of all these appeals by this common order.

ITA No.2320/Ahd/2014 - 2 Others

3. At the outset, the 1d.DR submitted that issue is covered in favour of the Revenue by judgment of
the Hon'ble jurisdictional High Court in the case of State Bank of India Co-operative Society Vs. CIT,
72 taxmann.com 64 (Guj) wherein it has been held that cooperative society engaged in the business
of providing credit facilities to its members which earns interest income on the surplus funds parked
with the nationalised banks, is not eligible for deduction under section 80P(2)(a)(i) of the Act. Since
impugned orders of Revenue authorities are in consonance with judgment of the Hon'ble High
Court cited supra, no interference thereof is required and all the appeals of the assessee may be
dismissed. However, the 1d.counsel for the assessee does not contest judgment of Hon'ble Gujarat
High Court, but submitted that in case claim of the assessee is not found to be admissible, then
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proportionate administrative and financial expenses incurred for earning such interest/investment
income be allowed to the assessee.

4. Having heard both the parties and on perusal of the record, we find that Assessee is a cooperative
society registered under Gujarat Co- operative Societies Act, 1961 and engaged in providing credit
facilities to its members. The assessee-society has filed return of income declaring NIL income, after
claiming deduction under section 80P(2)(a)(i) for the interest income earned on FDRs. with the
banks. This claim was denied by the AO on the ground that provisions of section 80P(2)(a)(i) does
not cover assessee-society. The 1d.CIT(A) concurred with the order of the AO by relying upon the
judgment of Hon'ble jurisdictional High Court in the case of State Bank of India Co-operative
Society (supra). We find ITA No.2320/Ahd/2014 - 2 Others that Hon'ble jurisdictional High Court
has held that interest earned from investment made in nationalized bank by a cooperative society
engaged in providing credit facilities to its members, is not eligible for deduction under section 80P.
The Tribunal in earlier occasions on similar issue has taken a consistent view by following above
judgment of the Hon'ble jurisdictional High Court. Since orders of the Revenue authorities are in
accordance with the judgment of the Hon'ble jurisdictional High Court cited supra, no interfere is
called for in the impugned orders, which we confirm. However, any expenditure incurred by the
assessee for earning such income could be allowed to it, if not already allowed. In other words, the
1d.AO has to determine the net interest income as well as misc. income earned by the assessee, and
only thereafter that income has to be excluded from the admissibility of deduction under section
80P of the Act.

5. In the result, appeals of the assessee are partly allowed for statistical purpose.

Pronounced in the Open Court on 28th August, 2018.

Sd/ - Sd/ -
(WASEEM AHMED) (RAJPAL YADAV)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Indian Kanoon - http://indiankanoon.org/doc/155157931/ 161 2



162



5o, RPreed TCIRUCHT eI Y WTT TOFRT”

msé mfgyarezg; méodroeong) OJ003  8/8/2017  TOTD am%cs
SeTRF 0T, VeRT), BTT TFT RVOION T[WTHT JITRF ABTO TOFNW ST0H
3on aoﬁa@ 300 80 IRIJ/IY, TRONL WTFRY Q02NN ATFOAT. [T WTI:
VST ABTONON BIOTT TOHOTD QO JIPEB AWTI VW, O AWRT ERe
sTon AW O, FWoores ©BI®H IYAT  DeOTIODZ), 0OV B[R,
Haperd TOIROCH B3 SeTEI, VeRTY YBOOT FBFO FOANIR TSBRL TR
VOOV mcjsé Q3.

TFTRT NT[T:

TFOEIT T
O ABET e SO AW O, BWoLRD FHFTVO xoféMﬂd%
Bo¥  THe3 BOHTO  QBE  oTTD ALK oD 19958 wRodY
SROTRONIOWR  BTI0ZT DY, Fetr Epe BITesn o 20028 wRODY
SROTRONAVLTITH. ABO F0F TSI [VTOBI, IBFWED, &I 2008-098 AR
NOAT TOPT 03 8odh 301 BTLODIZ, YRR Bweod o o 80 O0DY
BRI/, BP0 BT, STOONTD), TRV, STT Swood 0M0H AT LOINFL
BTIZ, &TFOAX RTO %oﬂ@oﬁn DS BTOoD S0M0DZY, DOATR, WTT LTF mﬂ@
SOIWFTY  EOTLODT), FHITH BOINTTHL AT ©WTW), STZOATOR VT, T
BRI, YV, TpOIPOOD BWBONRT  WTON WEQIV0DT, AYRB). WOR IRT
Norooﬁa QT SEIE WO, & SFT QTP BT, TIPEFY T,3WHONTY
@5@@5301 ROATY ©TI), TosDR [T, IFPeFY TpIROD  ATO mféoj;
DIVOND, STFHOA BTIWOD SO WQTONY JeRT @dewm‘i PELBOHTT.

SCAFR TOTRO3:

> 330 mﬂ@ 333 eéd&ao@ﬁ mmdwm mc&%@a 350030 3O FoONT FOO
?D ABZoN YOYOF mcéaéd
> 33O xoﬁ@ mmsé *mm DB, TR [P RTF d BR3 mmwm
BRDET.

163



» RO FOF W [IWF, ATHOOT TeId FONT  [RWEDT ©TIY A

TPOTI), [RY  TXPTY, IBION  WOTPTT  AOTZ),  EAYD  weT
FeIEIONT, BRTNFE BRRT JIPR TOPTZ), NYATTT.

» 3O FOF TRRT IRRT T RN RWBRE  ATHO0T  IRT
Be=ed 03PN

> BeRPTRTTH DT, WOMSD  Bed Bed SNVPYTOOT W BOTOAD
BVTOTIONTY, FHTOO BeDTET BNTVP)0Y.

» ITO xos@ TOBEBITOR OB, WS QW RBRI JIDD IBONTOSH
AXF0 BeNTeE SNDDRDQ.

A\
2L

530 mﬁ@ ATTO FOFNE THOWTONTY, WWQOTS SR,

> 8 QR TORNYOT ITO zo:"gpofna’ngl RBROMON TOREROT® AZTO zo::)p
QROTN TN mqséébg DY) BTROH BoR TWERT 3OO 80 wRONY Ion
5@36& OBFRY DOWITON AGFOATET.

SCAFAOT BNWTITTD TOFBITDN:

w&%ﬂx% m:’gpmﬂa VTTLRY APTITE  FTFTOOND DT q@mda 8303,
OTIOTONT, W, TEFE TOT [NOTHT FIHOTNYR, FTRIQTHT B3 SRHDEW,

o
ST0H IO SOTONY  ATO ST,  STTTNWEROB  AZFO :Soﬂ@ri%ﬂo
SOW[WE, ATHD DT ATALITIROON  [PHOTHD,  ISBASTORPTOOT NPT
efmo:ia%& 301 TV|IFLD ARWIWTVW. ABO JeWFIY NIDIFLETT QSR ©O3T
C3PRYTOTT, QY  FOF NAYIT ) IBY P sweod  oR  QOAW,

®
ABALICROON FHIT BITOOOT WOB TG, WY, VY ARWT NDTEF

BIONTECTRT WO3NEL:

> TOTOBE RBIONW xwﬁéeéddfao@ﬁ B 5@@66 wrﬁ\ TOITT A3E
TR 2P,

164



> 30%y) PTIRF TBTONW JpRBWE, FTRO0T &) Bem[ed THBOMWIT LT,

> (ROTRTNT SNO0TT ATHBTIR0OR IR H[@Ho0E, TZeseon &3 TTBH

3RESe YRR,

X
QTF &R HTOOT 00T ems%é STOON é@ﬁoﬁoa’n‘i TOWSTLICR.

> &S LIBODY  BRRECNOT  WOTW  RFBR,  BWEOH  ORORZY

TRWERLCTT TION 2 TWTIW.

£

RBO  SeFT  AROPOIJIY, MIIATRN, FBIAIROOR B[PT, BIHOO
BRI BT FTTONWD C3PPYTE SBOT TWT @ﬂ%&)g. BT NPT emaj%
3ot BRI @?%ébdogcﬁ. BTN 3O @DHT]VONL B8 éea‘jrmol
eﬁmdmm%&raozﬁo 300 80 FRIWI, éd%@%w@d&. Clelctiibelntaln{J]
eI FYAICTIT WAWIONFE YLOERNWIOD. 83 TRITT o3 HYODITN
AMVTTD 2BRT DY I3, TomeN IZFO FOFNH 9, BT 30N
TORSTICTOT  DAWOONFS  YVOLRNWTITR. B3 VWTY ©TT wﬁ\ NOYET=OT
BOBS T[RRI NS,

- WIS ¥ BB
R SIHOBREGID
30TERD

165



166



IN THE INCOME TAX APPELLATE TRIBUNAL
“B” BENCH : BANGALORE

BEFORE SHRI SUNIL KUMAR YADAYV, JUDICIAL MEMBER
AND SHRI A. K. GARODIA, ACCOUNTANT MEMBER

ITA No.34/Bang/2017
Assessment year : 2012-13
ol
The Income Tax Officer, Vs, #M/s. Pavagada Souharda
Ward 6(3)(2), Multipurpose Co-op. Ltd.,
Bengaluru. No.2729, 14" Cross, E-Block,
Kodigehalli Gate, Sahakarnagar,
Bengaluru — 560 092.
= PAN: AAAAT 7737L
APPELLANT RESPONDENT
Appellant by : | Smt. H.L. Soumya, Addl. CIT(DR)
Respondent by | : | Shri Madhukar G. Hegde, CA
Date of hearing :119.09.2017
Date of Pronouncement | : | 22.09.2017
ORDER

Per Sunil Kumar Yadav, Judicial Member

This appeal is filed by the revenue against the order of the

CIT(Appeals) inter alia on the following grounds:-

“1. The order of the CIT (Appeals) is opposed to law and the
facts and circumstances of the case.

2. On the facts and in the circumstances of the case, the learned
CIT(A) erred in deleting the disallowance of deduction u/s

80P(2)(a)(i) made by

that the assessee s
by fulfilling all

vithout appreciating the fact
rying on banking business,
in Section 5(cci) of
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the Banking Regulation Act, 1949 referred to in Explanation
to sub-section (4) of Section 80P, thereby qualifying it as a
primary Co-operative Bank.

3. On the facts and in the circumstances of the case, the learned
CIT(A) erred in placing reliance upon the decision of the
Hon'ble High Court of Karnataka in the case of Shri Biluru
Gurbasappa Pattina Sahakari Sangha Niyamitha without
appreciating the fact that the SLP filed by the Department
before the Hon'ble Apex Court is still pending judgment.

4. For these and such other grounds that may be urged at the
time of hearing, it is humbly prayed that the order of the
CIT(A), in so far as it relates to the above grounds may be
reversed and that of the Assessing Officer be restored.

5. The appellant craves leave to add, to alter, to amend or delete
any of the grounds that may be urged at the time of hearing of
the appeal.”

2 The brief facts borne out from the record are that the AO during the
assessment proceedings noted that the assessee has deposited the
surplus funds in the Bank and interest out of the surplus funds invested
amounting to Rs.1,90,05,335 was claimed as exemption u/s. 80P(2)(a)(i).
The AO in view of the amended provisions of section 80P(4) of the Act held

that societies carrying on the business of banking are not entitled to claim

deduction u/s. 80P(2)(a)(i) of the Act.

3. On appeal by the assessee, the CIT(Appeals) allowed the appeal of

the assessee following the judgment of Hon'ble jurisdictional High Court in

(369 ITR 86).
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4. Aggrieved, the revenue is in appeal before us. The Id. DR placed
reliance on the assessment order with the submission that a SLP has been
filed against the judgment of Hon'ble jurisdictional High Court in the case of

Shri Biluru Gurubasappa Pattina Sahakari Sangha Niyamita (supra).

9. On the other hand, the Id. counsel for the assessee submitted that
the assessee is a co-operative society registered under the Karnataka Co-
operative Societies Act, 1959 and carrying on business of credit co-
operative society. The surplus funds are deposited in bank and interest
earned is claimed as exempt u/s. 80P. The Id. counsel for the assessee
submitted that this issue is now covered by the judgment of the Hon'ble
jurisdictional High Court in the case of Tumkur Merchants Souharda Credit
Co-operative Ltd. v. ITO in ITA No.307 of 2014 dated 28.10.2014 wherein
the Hon'ble High Court allowed the claim after considering the judgment of
the Hon'ble Supreme Court in the case of The Totgars Co-operative Sale

Society, 322 ITR 272 (SC).

B. We have carefully examined the tlnrders of lower authorities in the
light of rival submissions. We find that the issue is squarely covered by the
judgment of Hon'ble jurisdictional High in the case of Tumkur Merchants
Souharda Credit Co-operative Ltd. (supra) wherein after considering the

judgment of the Hon’ble Supreme Court in the case of The Totgars Co-

operative Sale Society (supra), it was held that the said interest income is
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facilities and therefore assessee is entitled to the deduction. The relevant
paragraphs of the judgment of the Hon'ble High Court is extracted

hereunder for the sake of reference:-

“8.  Therefore, the word “attributable to” is certainly wider in
import than the expression “derived from”. Whenever the
legislature wanted to give a restricted meaning, they have used
the expression “derived from”. The expression “attributable to”
being of wider import, the said expression is used by the
legislature whenever they intended to gather receipts from
sources other than the actual conduct of the business. A
Cooperative Society which is carrying on the business of
providing credit facilities to its members, earns profits and gains
of business by providing credit facilities to its members. The
interest income so derived or the capital, if not immediately
required to be lent to the members, they cannot keep the said
amount idle. If they deposit this amount in bank so as to earn
interest, the said interest income is attributable to the profits and
gains of the business of providing credit facilities to its members
only. The society is not carrying on any separate business for
earning such interest income. The income so derived is the
amount of profits and gains of business attributable to the activity
of carrying on the business of banking or providing credit
facilities to its members by a co-operative society and is liable to
be deducted from the gross total income under Section 80P of the

Act.

9. In this context when we look at the judgment of the Apex
Court in the case of M/s. Totgars Co-operative Sale Society Ltd.,
on which reliance is placed, the Supreme Court was dealing with
a case where the assessee-Cooperative Society, apart from
providing credit facilities to the members, was also in the
business of marketing of agricultural produce grown by its
members. The sale consideration received from marketing
agricultural produce of its members was retained in many cases.
The said retained amount which was payable to its members from
whom produce was bought, was invested in a short-term
deposit/security. Such an amount which was_retained by the
assessee-Society was a liability and it was shown.in the balance
sheet on the liability side. Therefore,to- t&aaféxtenﬁ\such interest

\ &
H \ &
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Court in the case of Tumkur Merchants Souharda Credit Co-operative Ltd.
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income cannot be said to be attributable either to the activity
mentioned in Section 80P(2)(a)(i) of the Act or under Section
80P(2)(a)(iii) of the Act. Therefore in the facts of the said case,
the Apex Court held the assessing officer was right in taxing the
interest income indicated above under Section 56 of the Act.
Further they made it clear that they are confining the said
judgment to the facts of that case. Therefore it is clear, Supreme
Court was not laying down any law.

10.  In the instant case, the amount which was invested in
banks to earn interest was not an amount due to any members. It
was not the liability. It was not shown as liability in their account.
In fact this amount which is in the nature of profits and gains,
was not immediately required by the assessee for lending money
to the members, as there were no takers. Therefore they had
deposited the money in a bank so as to earn interest. The said
interest income is attributable to carrying on the business of
banking and therefore it is liable to be deducted in terms of
Section 80P(1) of the Act. In fact similar view is taken by the
Andhra Pradesh High Court in the case of COMMISSIONER OF
INCOME-TAX III, HYDERABAD VS. ANDHRA PRADESH
STATE COOPERATIVE BANK LTD., reported in (2011) 200
TAXMAN 220/12. In that view of the matter, the order passed
by the appellate authorities denying the benefit of deduction of
the aforesaid amount is unsustainable in law. Accordingly it is
hereby set aside. The substantial question of law is answered in
favour of the assessee and against the revenue. Hence, we pass
the following order:

Appeal is allowed.

The impugned order is hereby set aside. Parties to bear
their own cost.”

Respectfully following the judgment of Hon'ble jurisdictional High

(supra), we decide this issue in favour of the assessee and find no infirmity
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in the order of ClT(Appeals) allowing the benefit of deduction u/s. 80p to

the assessee.

8. In the result, the appeal of revenue is dismissed.

Pronounced in the open court on thig 22 day of September, 2017.

Sd/- Sd/-
(A. K. GARODIA ) ( SUNIL KUMAR YADAYV)
Accountant Member Judicial Member

Bangalore,
Dated, the 22™ September, 2017.
£ Desai Smurthy /

Copy to:
1. Appellant \ﬁespondent ST 4. CIT(A)
5. DR, ITAT, Bangalore. 6, ‘Guard file

By order

Sy~

Senior Private Secretary
ITAT, Bangalore.
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Karnataka High Court
Lalitamba Pattina Souharda ... vs The Income Tax Officer on 19 February, 2018
Author: S.Sujatha And Cunha

IN THE HIGH COURT OF KARNATAKA
DHARWAD BENCH

DATED THIS THE 19TH DAY OF FEBRUARY, 2018
PRESENT
THE HON'BLE MRS. JUSTICE S. SUJATHA
AND
THE HON'BLE MR. JUSTICE JOHN MICHAEL CUNHA

ITA No.100004 OF 2018
BETWEEN:
LALITAMBA PATTINA SOUHARDA
SAHAKARI NIYAMITA,
REP. BY ITS CHIEF EXECUTIVE OFFICER
SRI VIVEK HANUMANTHRAO KULKARNI
VIVEKANAND ROAD, GANESH TEMPLE,
BEHIND PRASAD NURSING HOME,
GADAG - 582101,
PAN: AAATL5716G

. APPELLANT

(BY SRI. A. SHANKAR, ADV.)
AND:

THE INCOME TAX OFFICER,
WARD-1, AAYAKAR BHAVAN,
NEAR HATALGERI NAKA,
GADAG - 582101
.. .RESPONDENT

(BY SRI. Y.V.RAVIRAJ, ADV.)

THIS ITA IS FILED UNDER SECTION 260A OF THE
INCOME-TAX ACT, 1961, PRAYING TO (A) TO FORMULATE THE
SUBSTANTIAL QUESTION OF LAW AS STATED ABOVE AND
ANSWER THE SAME IN FAVOUR OF THE APPELLANT AND (B) TO
ALLOW THE APPEAL AND SET ASIDE THE ORDERS PASSED BY
THE INCOME-TAX APPELLATE TRIBUNAL, "SMC-A BENCH,
BANGALORE IN ITA NO.1590/BANG/2016 DATED 31.08.2017
FOR THE ASSESSMENT YEAR 2012-13 (VIDE ANNEXURE-A)
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THIS APPEAL COMING ON FOR ADMISSION THIS DAY,
S.SUJATHA J., DELIVERED THE FOLLOWING:

JUDGMENT

This appeal is directed against the order of the Income Tax Appellate Tribunal "SMC-A" Bench :
Bengaluru in ITA No.1590/Bang/2016 relating to the assessment year 2012-13, whereby, the appeal
filed by the Assessee is dismissed confirming the order of the CIT (Appeals) as well as the
assessment order.

2. The appellant is a Co-operative Society, registered under the Karnataka Souharda Sahakari Act,
1997 and is engaged in the business of accepting deposits from the members and providing credit
facilities to its members only, as contended. In addition, it also carries on e-stamping business.

3. The appellant filed a return of income on 06.09.2012 declaring a total income of Rs.65,590/- after
claiming deduction under Section 80P(2)(a)(i) of the Income Tax Act, 1961 (for short, 'the Act') at
Rs.11,01,302/-. The appellant's case was selected for scrutiny. Notice under Section 143(2) of the Act
was issued and served on the appellant. After hearing the appellant, the learned Assessing Officer
passed an order under Section 143(3) of the Act determining the total income at Rs.25,08,170/-,
denying the deductions under Section 80P(2)(a)(i) of the Act, for interest income earned on bank
fixed deposits. Aggrieved by the same, the appellant preferred an appeal before the Commissioner of
Income Tax (Appeals)-Hubballi, who partly allowed the appeal of the appellant upholding the order
passed by the Assessing Officer inasmuch as denial of deductions under Section 80P(2)(a)(i).
However accepted the claim of appellant of cost of fund and administrative expenses in respect of
fund invested which had yielded interest income. Aggrieved by the same, to the extent it was against
Assessee, the appeal was preferred before the Income Tax Appellate Tribunal, Bengaluru by the
Assessee. The Tribunal after hearing the parties, dismissed the Appeal. Hence, this appeal by the
Assessee. Relevant substantial questions of law raised are as under :

1. Whether the Tribunal was justified in law in holding that the interest income from
bank deposits is not business income but is income from other sources and
consequently denied the appellant deduction under Section 80P(2)(a)(i) of the Act,
on the facts and circumstances of the case?

2. Whether the Tribunal was justified in law in holding that the appellant is not
eligible for deduction under Section 80P(2)(a)(i) of the Act in respect of the interest
income of Rs.24,83,504/- on the facts and in the circumstances of the case?

4. Learned counsel appearing for the assessee/appellant firstly argued that the
Co-ordinate Bench judgment of this Court in I.T.A. No0.307/2014 in the case of
Tumkur Merchants Souharda Credit Co-operative Limited v. The Income Tax Officer,
Tumkur, is squarely applicable to the facts of the present case. Section 80P(1) and
80P(2)(a)(i) of the Act reads thus :
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"Deduction in respect of income of co-operative societies.

80P. (1) Where, in the case of an assessee being a co-operative society, the gross total
income includes any income referred to in sub- section (2), there shall be deducted,
in accordance with and subject to the provisions of this section, the sums specified in
sub- section(2), in computing the total income of the assessee.

(2) The sums referred to in sub- section(1) shall be the following, namely :-

(a) in the case of a co-operative society engaged in -

(i) carrying on the business of banking or providing credit facilities to its members, or
(ii) xxx

(iii) xxx

(iv) xxx

(V) xxx

(vi) xxx

(vii) xxx the whole of the amount of profits and gains of business attributable to any
one or more of such activities."

5. The phrase "attributable to" was considered by this Court in Tumkur Merchants
Souharda Credit Co-

operative Limited supra, placing reliance on the Hon'ble Apex Court judgment in the case of
Cambay Electric Supply Industrial Co. Ltd. v. Commissioner of Income- Tax, Gujarat-II reported in
(1978) 113 ITR Page 842, it is held that "expression "attributable to" being is of wider import, the
said expression is used by the Legislature whenever they intended to gather receipts from sources
other than the actual conduct of the business. The society is not carrying on any separate business
for earning such interest income. The income so derived is the amount of profits and gains of
business attributable to the activity of carrying on the business of banking or providing credit
facilities to its members of a Co-operative Society and is liable to be deducted from its gross total
income under Section 80P of the Act". Thus, the learned counsel submits that the income derived
from the interest is attributable to the activity of carrying on the business of Banking or providing
credit facilities to its members by Co-operative Society and has to be deducted from the gross total
income under Section 80P(2)(a)(i) of the Act.

6. Secondly, learned counsel submitted that the Assessing Officer computed the income at
Rs.25,08,166/- rounded off to Rs.25,08,170/-. Considering the total income (as per return of income
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filed) at Rs.65,590/-, it is the contention of the learned counsel that interest income on the F.D.R.s.
namely F.D.R.s. Karnataka Bank Rs.11,08,505/-; F.D.R.s. Corporation Bank Rs.10,05,661/- and
F.D.R.s. Ratnakar Bank Rs.3,38,647/- totaling to Rs.24,52,813/- was taken into account by the
assessee, while computing the consolidated income and expenditure account wherein interest
received is shown as Rs.1,21,52,715.58 ps. and the surplus for the current year being Rs.11,66,893.94
ps. In the details for interest received from the Bank on fixed deposits this amount of
Rs.24,59,020.74 ps. was taken into account. The Assessing Officer, again adding this amount of
Rs.24,52,813/- to determine the income at Rs.25,08,166/- is unsustainable.

7. Thirdly, it was submitted that the Tribunal proceeded to hold that the interest income is not
business income and is income from other sources under Section 56 of the Act. The Tribunal failed
to take note of the fact that the amounts are funded out of members deposits and consequently the
same is business income in the facts and circumstances of the case.

8. Nextly, it was contended that Tribunal is not justified in not correctly determining the income
from business and not giving set-off of such loss from regular business against the interest income
determined under other sources. Thus, it is submitted that even not admitting, but assuming the
judgment of the Hon'ble Apex Court in Totgar's Co-operative Sale Society Limited v. The Income
Tax Officer, Sirsi, reported in (2010) 322 ITR 283 SC : (2010)3 SCC 223 is applicable to the facts of
the case, in terms of paragraph 14 of the said judgment, the Tribunal ought to have examined
whether it was right in law for the Tribunal that the income by way of interest on deposits held with
Scheduled banks, bonds and other securities was chargeable to tax under Section 56 under the head
'Income from other sources' without allowing any deduction in respect of cost of funds and
proportionate administrative and other expenses under Section 57 without considering the
deduction to which the assessee is entitled to under Section 57 of the Act. The Authorities as well as
the Tribunal proceeded to apply the judgment of M/s. Totgar's Co- operative Sale Society Limited
supra, which according to the learned counsel is unjustifiable. Further it is submitted that this Court
on remand made by the Hon'ble Apex Court in Totgar's Co-operative Sale Society Limited supra,
remanded the matter to the Assessing Officer to do the factual exercise in respect of ascertaining the
proportionate costs, administrative expenses incurred in respect of such deposits even concluding
that the interest earned by the appellant therein is an income from other sources. Such being the
position, the matter requires reconsideration by the Assessing Officer on these aspects. Hence the
appeal deserves to be allowed answering the substantial questions of law in favour of the assessee.

9. Learned counsel Sri Y.V. Raviraj appearing for the Revenue would contend that the issue involved
herein is no more res integra in view of the judgment of the Hon'ble Apex Court in Totgar's
Co-operative Sale Society Limited supra, whereby the Hon'ble Apex Court has held that interest
received only on investment by the Co-operative Societies in the Banks cannot be said to be
attributable either to the activity mentioned in Section 80P(2)(a)(i) of the Act or in Section
80P(2)(a)(iii) of the Act. Such income has to be taxed under Section 56 of the Act. In view of the
judgment of the Hon'ble Apex Court in Totgar's Co- operative Sale Society Limited supra, the
Division Bench judgment of this Court in Tumkur Merchants Souharda Credit Co-operative Limited
supra, cannot be made applicable to the case on hand. Hence, Commissioner of Income Tax
(Appeals) as well as Tribunal rightly placing reliance on M/s. Totgar's Co-operative Sale Society

Indian Kanoon - http://indiankanoon.org/doc/37400874/ 176 4



Lalitamba Pattina Souharda ... vs The Income Tax Officer on 19 February, 2018

Limited supra, held that the assessee is not entitled to any deduction under Section 80P(2)(a)(i) of
the Act.

10. Nextly, it is submitted that the Division Bench judgment of this Court in The Pr. Commissioner
of Income Tax, Hubballi v. The Totgar's Co-operative Sale Society Ltd., in I.T.A. No. 100066/2016
and connected matters (D.D. 16.06.2017), has held that income by way of interest earned by the
assessee - Co-operative Society on the investments made in the Co-operative Bank are not eligible
for deduction under Section 80P(2)(d) of the Act. The same analogy applies for Section 8oP(2)(a)(i)
of the Act also.

11. However, the learned counsel fairly submits that the computation made by the Assessing Officer
in arriving at the income of Rs.25,08,166/- adding the interest on the fixed deposit at Rs.24,52,813/-
which was already taken into account by the assessee in the consolidated income and expenditure
account in reflecting the interest received at Rs.1,21,52,715.58 ps. requires to be reconsidered.
Similarly it is also submitted that in terms of the judgment of the Hon'ble Apex Court in the case of
Totgar's Co-operative Sale Society Limited supra even the matter if remanded to the Assessing
Officer for reconsideration to determine the proportionate cost of funds and administrative and
other expenses to be deducted under Section 57 of the Act, the same would not be of any assistance
to the assessee since the said expenditure has already been reflected in profit and loss account and
has been claimed and given deduction by the Assessing Officer.

12. We have given our thoughtful consideration to the arguments advanced at the bar and perused
the material on record.

13. The Co-ordinate Bench of this Court in Tumkur Merchants Souharda Credit Co-operative
Limited supra has categorically observed that the interest earned by the society in investing in the
Banks is attributable to the activity of carrying on business in the banking or providing credit
facilities to its members by a Co-operative Society and is liable to be deducted from the gross total
income under Section 80P of the Act. The judgment of the Hon'ble Apex Court in the case of Totgars
Co-operative Sale Society Limited supra is also considered and distinguished. The view taken by the
Andhra Pradesh High Court in the Commissioner of Income Tax -III, Hyderabad, v. Andhra Pradesh
State Co-operative Bank Limited, reported in (2011) 200 Taxmann 220/12 is also considered
whereby Andhra Pradesh High Court has held that the interest earned by the Co-operative Society
by investing the fixed deposits in the Banks is entitled for deduction under Section 80P (2)(i)(a) of
the Act. It is also pertinent to note that this judgment of the jurisdictional High Court in Tumkur
Merchants Souharda Credit Co-operative Limited supra, has reached finality. As submitted by the
learned counsel for the assessee, the applicability of this Tumkur Merchants Souharda Credit
Co-operative Limited supra to the facts of the present case is not considered by the authorities in a
right perspective. The Tribunal proceeded to hold that the Commissioner of Income Tax (Appeals)
has considered the judgment of Tumkur Merchants Souharda Credit Co- operative Limited supra as
well as M/s. Totgar's Co- operative Sale Society Limited supra and given the benefit of deduction
under Section 80P on the interest or dividend received in respect of income by way of deposits with
the Co- operative Banks from its investment. The Tribunal proceeded to consider the deduction
given under Section 80P(2)(d) of the Act as the deduction under Section 80P(2)(a)(i) of the Act or in
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other words deduction given under Section 80P(2)(d) of the Act would not further entitle the
appellant/assessee to claim deduction under Section 80P(2)(a)(i) of the Act. These two provisions
being entirely different and distinct, the Tribunal ought to have examined the applicability of
Section 80P(2)(a)(i) of the Act in the facts and circumstances of the case. Deduction given under
Section 80P(2)(d) of the Act would not disentitle the assessee to claim deduction under Section
80P(2)(a)(i) of the Act. Even assuming as submitted by the learned counsel for the assessee, M/s.
Totgar's Co-perative Sale Society Limited supra is applicable to the facts and circumstances of the
present case, it was obligatory on the part of the Tribunal being a last fact finding authority to
examine the factual aspect in respect of the proportionate costs and administration expenses to be
incurred by the appellant regarding the interest earned under Section 56 of the Act and the
availability of deduction under Section 57 of the Act to the assessee. This exercise also not being
done by the Tribunal merely upholding the order of the Commissioner of Income Tax as well as the
Assessing Officer is wholly unsustainable.

14. The judgment relied upon by the learned counsel for the revenue in the case of Totgar's
Co-perative Sale Society Limited supra, deals with Section 80P(2)(d). As aforesaid, Section
80P(2)(d) and Section 80P(2)(a)(i) of the Act being different, the said judgment is not squarely
applicable to the facts of the present case. The applicability of Section 80P(2)(a)(i) of the Act has to
be considered in terms of the said section. The authorities mixing up the issue of Section
80P(2)(a)(i) and Section 80P(2)(d) cannot reject the claim of the assessee under Section
80P(2)(a)(i) of the Act without giving a proper finding on the issue.

15. It is prima facie apparent on record that the Assessing Officer proceeded to compute the income
of Rs.25,08,170/- despite the same being accounted by the assessee in the consolidated income and
expenditure account for the income returned by the assessee at Rs.11,66,894/-. Income cannot be
enhanced to Rs.25,00,000/- for the purpose of levying income tax without considering the actual
figures arrived at by the assessee returned while declaring the taxable income. Hence, on this
ground also the computation made by the Assessing Officer requires to be reconsidered.

16. For the aforesaid reasons, the order of the Tribunal as well as the authorities are set aside and
the matter is remanded to the Assessing Officer for fresh consideration. All rights and contentions of
the parties are left open. The Assessing Officer shall provide an opportunity of hearing to the
assessee and pass appropriate orders in the light of the judgment of the Hon'ble Apex Court as well
as this Court as referred to above, in an expedite manner.

17. In the circumstances, substantial question of law is not answered.

18. Appeal stands disposed of accordingly.

Sd/-

JUDGE Sd/-

JUDGE Svh/hnm
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IN THE HIGH COURT OF KARNATAKA AT BANGALORE

DATED THIS THE 27T DAY OF JUNE, 2014

PRESENT

THE HON’BLE MR. JUSTICE N KUMAR
AND

THE HON’BLE MR. JUSTICE B MANOHAR

ITA NC. 505/2013

BETWEEN:

1.

The Commissioner ¢f Income Tax
No.55/1, ‘Shilashree’,

Vidyarany Complex,
Vishveshwaranagar,

Mysore 570 008.

The Income Tax Officer

No.55/ 1, ‘Shilpashree’,

Vidhyaranya,

Vishveshwaranagar,

Mysore 570 008. ...Appellants

{By Sri E.I. Sanmathi, Adv.)
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AND:

Vasavi Multipurpose

Souharda Sahakari Niyamita,

VVS Bhavan,

Nekar Street,

Chikkamagalur. ...Regpondent

(By Sri K.R. Prasad, Adv.)

This ITA filed under Section 26G-A of I.T. Act, 1961
arising out of order dated 10.05.2013 passed in ITA
No.97/Bang/20G13, for the Assessment year 2007-2008,
praying to (ij fermulate the substantial questions of law
stated therein; (i) set aside the appellate order dated
10.05.2013 passad by the I'TAT, ‘C’ Bench, Bangalore in ITA
No.97/Bang/2013

This ITA coming on for hearing this day, N. KUMAR J
deliverea the following;:

JUDGMENT

This appeal is preferred by the revenue against the
order passed by the Tribunal granting deduction under
Section 80P of the Income Tax Act, 1961 (for short ‘the Act)
and also holding that the Commissioner of Income Tax
committed an error in exercising its jurisdiction under

Section 263 of the Act.
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2. The two substantial questions of law which arise

for consideration are as under:

(i) “Whether in the circumstances of the case,
the Tribunal is right in holding that assessee
is entitled for deduction: under Sectionn 80P
ignoring provisionis of Hection 80P(4) read
with Section 2{24)(viia) introduced in statute

with eifect from (1.04.20077?

(ii) Whethier the Tribunal is right in cancelling
order passed under Section 263 on the
ground thet the assessment order passed is
not prejudicial to the interests of revenue,
though detailed reasons were recorded in
order under Section 263 as to how the
assessment order passed is prejudicial to

nterest of revenue?”
3. Insofar as the first question of law is concerned,
thiz Court had an occasion to consider the said question in
ITA No.5006/2013 dated 05.02.2014 in the case of THE

COMMISSIONER OF INCOME TAX wvs. SRI BILURU

GURUBASAVA PATTINA SAHAKARI SANGHA NIYAMITHA,
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BAGALKOT, where, after referring to the relevant provisicns
of the Income Tax Act, and the banking Regulation Act, held

as under:

“If a Co-operative Bank is exclusively carrying
banking business. ther: the income derived from
the said business cennot be deducted in
computing the total income cf the assessee. The
said income is liable for tax. A Co-operative bank
as defired under the Banking Regulation Act
includes the primary agricultural credit society
or a primary  co-operative agricultural rural
development bank. The Legislature did not want
to deny the said benefit to a primary agricultural
credit societv. or a primary co-operative
agricultural and rural development bank. They
did not want to extend the said benefit to a co-
operative bank which is exclusively carrying on
banking business i.e., the purport of the
amendment. If the assessee is not a Co-operative
bank carrying on exclusively banking business
and if it does not possess a license from the
Reserve Bank of India to carry on business, then
it is not a Co-operative bank. It is a Co-operative

society which also carries on the business of
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lending money to its members which is covered
under Section 80P(2)(a)(i) ie., carrying on tne
business of banking for providing credit
facilitates to its members. The chject of the
aforesaid amendment is not to exciude the
benefit extended under Szctionn 80P(i) to the
society.”

Therefore, the said issue was heia in favour of the

assessee aind against the revenue.

4. Insofarr as the second question of law is
concerned, in the aforesaid judgment this Court has held,
when status of the assessee is a co-operative society and not
a co-operative bank, the order passed by the Assessing
Authiority extending the benefit of the exemption from
payment of tax under Section 80P(2)(a)(i of the Act is
correct. There is no error. When there is no error, question of
order being prejudicial would not arise and therefore, the
order passed by the revisional authority is not at all with

jurisdiction and rightly the tribunal entertained the appeal
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against this order and set aside the said crder. The same

holds good even in this case.

S. Thus, the substantial guestion of law is

answered in favour of the assessee and against the revenue.

(SD/)
JUDGE

(SD/")
JUDGE

VP/-

184



Shree Siddeshwar Souhardha ... vs Department Of Income Tax on 24 July, 2015

Income Tax Appellate Tribunal - Bangalore

Shree Siddeshwar Souhardha ... vs Department Of Income Tax on 24 July, 2015
ITA.503/Bang/2015 Page - 1

IN THE INCOME TAX APPELLATE TRIBUNAL
BANGALORE BENCH 'C', BANGALORE

BEFORE ABRAHAM P. GEORGE, ACCOUNTANT MEMBER
AND
SHRI. VIJAYPAL RAO, JUDICIAL MEMBER

I.T.A No.503/Bang/2015
(Assessment Year : 2011-12)

Income tax Officer,
Ward - 1, Bagalkot .. Appellant

Shree Siddeshwar Souhardha Sahakari Niyamit,
Near Bus stand, Belagi, District Bagalkot .. Respondent
PAN : AACAS9345R

Assessee by :None
Revenue by : Shri. Sunil Kumar Agarwal, JCIT

Heard on : 22.07.2015
Pronounced on : 24 .07.2015
ORDER

PER ABRAHAM P. GEORGE, ACCOUNTANT MEMBER :

In this appeal filed by Revenue, it is aggrieved that CIT (A) allowed the claim of assessee for
deduction u/s.80P(2)(a)(i) of the Income-tax Act, 1961 (‘the Act' in short), relying on the decision of
Hon'ble High Court of Karnataka in CIT v. Sri Biluru Gurubasava Pattin Sahakari Sangh Niyamit,
Bagalkot [ITA No.5006/2013, dt.05.02.2014].

02. Facts apropos are that assessee, a cooperative society had filed its return of income for relevant
assessment year in which it had claimed deduction of ITA.503/Bang/2015 Page - 2 Rs.54,55,427/-,
u/s.80P(2)(a)(i) of the Act. The Assessing Officer was of the opinion that the assessee fell within the
definition of a cooperative bank given in clause (ccv) of Section 5 of the Banking Regulations Act,
1949. Therefore, according to him, sub-section (4) of section 80P stood attracted. The said sub-

section specifically stated that the provisions of section 80P would not apply to a cooperative bank.
Though the assessee argued that it had transactions only with its members and not public, this

contention was not accepted. According to the Assessing Officer even a section of the public was
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good enough to be considered as 'service to the public'. Further, as per the Assessing Officer, the
primary object of the assessee was transacting in banking business and its paid-

up share capital exceeded Rs.1 lakh. Its bye laws did not have a clause permitting admission of any
other cooperative society as a member. He therefore held it to be a cooperative bank. According to
the Assessing Officer, assessee was not eligible for a deduction u/s.80P(2)(i) of the Act.

03. Aggrieved, assessee moved in appeal before the CIT (A). Argument of assessee was that the
amounts which were placed in deposits were having direct nexus with the amounts received as
deposits from members. When there were no immediate need of the funds for loan disbursements,
instead of keeping the funds idle, assessee had placed it with the banks as deposits. As per assessee,
it was bound to pay interest to the members. Submission of assessee was that acceptance of deposits
from its members, closure of such deposits and repayments were regular and routine feature of its
business. As per assessee, ITA.503/Bang/2015 Page - 3 unless the funds which were remaining with
it were placed in banks, it would not have been possible for it to pay the interest due to its members.

04. CIT (A) was impressed by the contentions raised by assessee and relying on the judgment of

Hon'ble High Court of Karnataka in CIT v. Sri Biluru Gurubasava Pattin Sahakari Sangh Niyamit,
Bagalkot (supra), held that assessee was entitled to exemption u/s.80P(2)(a)(i) of the Act.

05. Ld. DR strongly assailing the order of the CIT (A) submitted that source of the interest was
deposits in the bank. According to him, only the immediate source was required to be seen and not
the remote source. Hon'ble Apex Court was clear in this aspect in the decision of Totgar's
Cooperative Sale Society Ltd., (supra). Here in the case of assessee, only a very small amount was
lent by it to its members. It was not similar to a society which was carrying on credit business.
Therefore according to him, claim for deduction u/s.80P(2)(a)(i) of the Act, on such interest was
unjustified.

06. Nobody appeared on behalf of the assessee.

07. We have perused the orders and heard the Ld. DR There is no dispute that one of the main
object of assessee society was providing credit facility to its members. AO himself has mentioned
that this was the primary object for which assessee was incorporated. Nodoubt, out of substantial
sum received as deposits from the members, only small portion were given by assessee as loans to
its members. Major part of the funds were parked in FDs. However, it is an ITA.503/Bang/2015
Page - 4 admitted position that assessee was bound to give interest to its members on the deposits
received by it from them. Therefore, when there were no takers for the money, which assessee as a
part of its objects wanted to lend, the only available choice for assessee, in order not to keep the
funds idle, was to place it in banks for earning interest. Hon'ble jurisdictional High Court in the case
of CIT v.

Tumkur Merchants Souharda Credit Cooperative Ltd (ITA.307 of 2014, dt.28.10.2014), which was
also in relation to a cooperative society having as its object, business of providing business credits to

its members, held as under at paras 3 to 10 of the judgement dt.28.10.2014 :

Indian Kanoon - http://indiankanoon.org/doc/191531473/ 186 2



Shree Siddeshwar Souhardha ... vs Department Of Income Tax on 24 July, 2015

"4. The learned counsel for the assessee assailing the impugned order contended, the
interest accrued in a sum of Rs.1,77,305/- is from the deposits made by the assessee
in a nationalized bank out of the amounts which was used by the assessee for
providing credit facilities to its members and therefore the said interest amount is
attributable to the credit facilities provided by the assesseeand forms part of profits
and gains of business and therefore he submits the appellate authorities were not
justified in denying the said benefit in terms of Sub-sec.(2) of Section 80P of the Act.
In support of his contentions, he relied on several judgments and pointed out that the
Apex Court in the aforesaid judgment has not laid down any law.

5. Per contra, learned counsel for the Revenue strongly relied on the said judgment of
the Supreme Court and submitted, the case is covered by that judgment of the Apex
Court and no case for interference is made out.

6. From the aforesaid facts and rival contentions, the undisputed facts which emerges
is, the sum of Rs. 1,77,305/- represents the interest earned from short-term deposits
and from savings bank account. The assessee is a Cooperative Society providing
credit facilities to its members. It is not carrying on any other business. The interest
income earned by the assessee by providing credit facilities to its members is

deposited in the banks for a short duration which has earned interest.

Therefore, whether this interest is attributable to the business of providing credit facilities to its
members, is the question. In this regard, ITA.503/Bang/2015 Page - 5 it is necessary to notice the

relevant provision of law ie., Section 80P (2)(a)(i):

"Deduction in respect of income of co-operative societies:

80P (1) Where, in the case of an assessee being a co-operative society, the gross total income
includes any income referred to in sub-section (2), there shall be deducted, in accordance with and
subject to the provisions of this section, the sums specified in sub- section (2), in computing the
total income of the assessee.

(2) The sums referred to in sub-section (1) shall be the following, namely:

(a) in the case of co-operative society engaged in --

(i) )carrying on the business of banking or providing credit facilities to its members, or

(ii) xxx

(iil) xxx

(iv) xxx
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(v) xxx
(vi) xxx

(vii) xxx the whole of the amount of profits and gains of business attributable to any one or more of
such activities."

7. The word 'attributable’ used in the said section is of great importance. The Apex Court had an
occasion to consider the meaning of the word 'attributable' as supposed to derive from its use in
various other provisions of the statute in the case of CAMBAY ELECTRIC SUPPLY INDUSTRIAL
CO. LTD. VS.

COMMISSIONER OF INCOME-TAX, GUJARAT-II reported in ITR VOL. 113 (1978) PAGE 842 at
page 93 as under:

"As regards the aspect emerging from the expression "attributable to" occurring in the phrase
"profits and gains attributable to the business of the specified industry here generation and
distribution of electricity on which the learned Solicitor-General relied, it will be pertinent to
observe that the legislature has deliberately used the expression "attributable to" and not the
expression "derived from". It cannot be disputed that the expression "attributable to" is certainly
wider in import than the expression "derived from". Had the expression "derived from" been used, it
could have with some force been ITA.503/Bang/2015 Page - 6 contended that a balancing charge
arising from the sale of old machinery and buildings cannot be regarded as profits and gains derived
from the conduct of the business of generation and distribution of electricity. In this connection, it
may be pointed out that whenever the legislature wanted to give a restricted meaning in the manner
suggested by the learned Solicitor General, it has used the expression "derived from", as, for
instance, in section 80J. In our view, since the expression of wider import, namely, "attributable to",
has been used, the legislature intended to cover receipts from sources other than the actual conduct
of the business of generation and distribution of electricity."

8. Therefore, the word "attributable to" is certainly wider in import than the expression "derived
from". Whenever the legislature wanted to give a restricted meaning, they have used the expression
"derived from". The expression "attributable to" being of wider import, the said expression is used
by the legislature whenever they intended to gather receipts from sources other than the actual
conduct of the business. A Cooperative Society which is carrying on the business of providing credit
facilities to its members, earns profits and gains of business by providing credit facilities to its
members. The interest income so derived or the capital, if not immediately required to be lent to the
members, they cannot keep the said amount idle. If they deposit this amount in bank so as to earn
interest, the said interest income is attributable to the profits and gains of the business of providing
credit facilities to its members only. The society is not carrying on any separate business for earning
such interest income. The income so derived is the amount of profits and gains of business
attributable to the activity of carrying on the business of banking or providing credit facilities to its
members by a co-operative society and is liable to be deducted from the gross total income under

Section 80P of the Act.
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9. In this context when we look at the judgment of the Apex Court in the case of M/s. Totgars
Co-operative Sale Society Ltd., on which reliance is placed, the Supreme Court was dealing with a
case where the Society, apart from providing credit facilities to the members, was also in the
business of marketing of agricultural produce grown by its members. The sale consideration
received from marketing agricultural produce of its members was retained in many cases. The said
retained amount which was payable to its members from whom produce was bought, was invested
in a short-term deposit/security. Such an amount which was retained by the assessee Society was a
liability and it was

shown in the balance sheet on the liability side. Therefore, to that extent, such interest income
cannot ITA.503/Bang/2015 Page - 7 be said to be attributable either to the activity mentioned in
section 80P(2)(a)(i) of the Act or under Section 80P(2)(a)(iii) of the Act. Therefore in the facts of the
said case, the Apex Court held the assessing officer was right in taxing the interest income indicated
above under Section 56 of the Act. Further they made it clear that they are confining the said
judgment to the facts of that case. Therefore it is clear, Supreme Court was not laying down any law.

10. In the instant case, the amount which was invested in banks to earn interest was not an amount
due to any members. It was not the liability. It was not shown as liability in their account. In fact
this amount which is in the nature of profits and gains, was not immediately required by the
assessee for lending money to the members, as there were no takers. Therefore they had deposited
the money in a bank so as to earn interest. The said interest income is attributable to carrying on the
business of banking and therefore it is liable to be deducted in terms of Section 80P(1) of the Act. In
fact similar view is taken by the Andhra Pradesh High Court in the case of COMMISSIONER OF
INCOME- TAX I1I, HYDERABAD vs. ANDHRA PRADESH STATE COOPERATIVE BANK LTD.,
reported in (2011) 200 TAXMAN 220/12 In that view of the matter, the order passed by the
appellate authorities denying the benefit of deduction of the aforesaid amount is unsustainable in
law. Accordingly it is hereby set aside. The substantial question of law is answered in favour of the
assessee and against the revenue. Hence, we pass the following order.

Appeal is allowed."

08. We are of the opinion that in view of the judgement of Hon'ble jurisdictional High Court
reproduced above, where in at para 10, it has been clearly mentioned that the money meant for
lending, remaining surplus, there being no takers, if deposited in banks for earning interest, such
interest income would be attributable to the business of banking carried out by the assessee. We are
of the opinion that the facts of the case here fit perfectly well with the facts in the judgment
mentioned above. We, therefore, hold that assessee was eligible for claiming deduction
u/s.80P(2)(a)(i) of the Act, on the interest earned ITA.503/Bang/2015 Page - 8 on the FDs placed
by it with banks, this being a part of its business income. We do not find it necessary to interfere
with the order of the CIT (A).

10. In the result, appeal of the Revenue is dismissed.
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Order pronounced in the open court on 24th day of July, 2015.

Sd/ - Sd/ -
(VIJAYPAL RAO) (ABRAHAM P GEORGE)
JUDICIAL MEMBER ACCOUNTANT MEMBER
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IN THE INCOME TAX APPELLATE TRIBUNAL
“B” BENCH : BANGALORE

BEFORE SHRI SUNIL KUMAR YADAV, JUDICIAL MEMBER
AND SHRI A. K. GARODIA, ACCOUNTANT MEMBER

ITA No.28/Bang/2017
Assessment year : 2012-13

The Income Tax Officer, Vs. s. Shree Vemana Souharda
Ward 7(2)(2), Credit Co-operative Lid,,
Bangalore. No.127/34, 7™ Cross, 4 Main,
Wilson Garden,
Bangalore — 560 027.
PAN: AAGAS 8075C
APPELLANT ] l RESPONDENT
Appellant by : | Smt. H.L. Soumya, Addl. CIT(DR)
l&espondent by | :| Shri Madhukar G, Hegde, CA
Date of hearing Sl [19.09.2017
Date of Pronouncement [ [22.09.2017
ORDER

Per Sunil Kumar Yadav, Judicial Member

This appeal is filed by the revenue against the order of the

CIT(Appeals) inter alia on the following grounds:-

“l.  The order of the learned CIT(A) is opposed to law and facts
of the case. :

2. Whether on the facts and circumstances of the case, the
CIT(A) was justified in law in allowing deduction
u/s.80P(2)(a)(i) of the Act to the co-operative society
carrying on the business of baking, inspite of the fact that
clause no.(4) of section 80P inserted with effect from




ITA No.28/Bang/2017
Page 2 of 6

01.04.2007 clearly bars the co-operative society from the
above deduction, other than a primary agricultural credii
society or a primary co-operative agricultural and rural
development bank.

3.  Whether on the facts and circumstances of the case, the
CIT(A) was justified in law in holding that the assessee is
entitled to deduction under section 80P(2) in respect of
interest earned from investments by not taking into
consideration the judgement of the Hon'ble High Court of
Karnataka in the case of M/s. The Totagar Co-operative
Sale Society Ltd (2010) 188 taxmann 2822

4.  Whether the CIT(A) is correct in law in following the
Jjudgments of jurisdictional High Court, Dharwad Bench in
the case of Sri Biluru Gurubasava Pattina Sahakari Sangha
Niyamitha, Bagalkot in ITA No. 5006/2013, which has not
become final since the same has not been accepted by the
Department and SLPs are pending before the Hon'ble
Supreme Court.

5. For these and other grounds that may be urged at the time of
hearing, it is prayed that the order of the CIT(A) in so far as
it relates to the above grounds may be reversed and that of
the Assessing Officer may be restored.

6. The appellant craves leave to add, alter, amend and/or delete
any of the grounds mentioned above.

2, The brief facts borne out from the record are that the AO during the
assessment proceedings noted that the assessee has deposited the
surplus funds in the Bank and interest out of the surplus funds invested
amounting to Rs.6,37,104 was claimed as exemption u/s. 80P. The AO
relying on the decision of the Hon'ble Supreme Court in the case of
Totagars Co—operative Sales Soq{gty. Ltd. v. ITO, 188 Taxmann 282 (SC)

held that interest earned on;‘éﬁrplqs fund ihve,sted in short term deposits
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with banks other than co-operative banks/societies are not eligible for

deduction u/s. 80P.

3. On appeal by the assessee, the CIT(Appeals) allowed the appeal of
the assessee following the judgment of Hon'ble jurisdictional High Court in

the case of Shri Biluru Gurubasappa Pattina Sahakari Sangha Niyamita

(369 ITR 86).

4. Aggrieved, the revenue is in appeal before us. The Id. DR placed
reliance on the assessment order who has followed the judgmént of the

Hon’ble Supreme Court in the case of The Totgars Co-operative Sale

Society (322 ITR 283(SC).

51 | On the other hand, the Id. counsel for the assessee submitted that
the assessee is a co-operative registered under the Karnataka lSouharda
Sahakari Act, 1997 and carrying on business of providing credit facilities to
its members. The surplus funds are deposited in bank and interest earned
is claimed as exempt u/s. 80P. The Id. counsel for the assessee submitted
that this issue is now covered by the judgment of the Hon'ble jurisdictional
High Court in the case of Tumkur Merchants Souharda Credit Co-operative
Ltd. v. ITO in ITA No.307 of 2014 dated 28.10.2014 wherein the Hon’ble

High Court allowed the claim after considering the judgment of the Hon'ble

Supreme Court in the case of The Totgars Co-operative Sale Society, 322

P e

ITR 272 (SC).
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6. We have carefully examined the orders of lower authorities in the
light of rival submissions. We find that the issue is squarely covered by the
judgment of Hon'ble jurisdictional High in the case of Tumkur Merchants
Souharda Credit Co-operative Ltd. (supra) wherein after considering the
judgment of the Hon'ble Supreme Court in the case of The Totgars Co-
operative Sale Society (supra), it was held that the said interest income is
attributable to carrying on the business of banking or providing éredit
facilities and therefore assessee is entitled to the deduction. The relevant
paragraphs of the judgment of the Hon'ble High Court is extracted

hereunder for the sake of reference:-

<8 Therefore, the word “attributable to” is certainly wider in
import than the expression “derived from”. Whenever the
legislature wanted to give a restricted meaning, they have used
the expression “derived from”. The expression “attributable to”
being of wider import, the said expression is used by the
legislature whenever they intended to gather receipts from
sources other than the actual conduct of the business. A
Cooperative Society which is carrying on the business of
providing credit facilities to its members, earns profits and gains
of business by providing credit facilities to its members. The
interest income so derived or the capital, if not immediately
required to be lent to the members, they cannot keep the said
amount idle. If they deposit this amount in bank so as to earn
interest, the said interest income is attributable to the profiis and
gains of the business of providing credit facilities to its members
only. The society is not carrying on any separate business for
earning such interest income. The income so derived is the
amount of profits and gains of business attributable to the activity
of carrying on the business of banking or providing credit
facilities to its members by a co-operative society and is liable to
be deducted from the gross total.income under Section 80P of the

Act. =
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Q. In this context when we look at the judgment of the Apex
Court in the case of M/s. Totgars Co-operative Sale Society Ltd.,
on which reliance is placed, the Supreme Court was dealing with
a case where the assessee-Cooperative Society, apart from
providing credit facilities to the members, was also in the
business of marketing of agricultural produce grown by its
members. The sale consideration received from marketing
agricultural produce of its members was retained in many cases.
The said retained amount which was payable to its members from
whom produce was bought, was invested in a short-term
deposit/security. Such an amount which was retained by the
assessee-Society was a liability and it was shown in the balance
sheet on the liability side. Therefore, to that extent, such interest
income cannot be said to be attributable either to the activity
mentioned in Section 80P(2)(a)(i) of the Act or under Section
80P(2)(a)(iii) of the Act. Therefore in the facts of the said case,
the Apex Court held the assessing officer was right in taxing the
interest income indicated above under Section 56 of the Act.
Further they made it clear that they are confining the said
Judgment to the facts of that case. Therefore it is clear, Supreme
Court was not laying down any law.

10.  In the instant case, the amount which was invested in
banks to earn interest was not an amount due to any members. It
was not the liability. It was not shown as liability in their account.
In fact this amount which is in the nature of profits and gains,
was not immediately required by the assessee for lending money
to the members, as there were no takers. Therefore they had
deposited the money in a bank so as to earn interest. The said
interest income is attributable to carrying on the business of
banking and therefore it is liable to be deducted in terms of
Section 80P(1) of the Act. In fact similar view is taken by the
Andhra Pradesh High Court in the case of COMMISSIONER OF
INCOME-TAX III, HYDERABAD VS. ANDHRA PRADESH
STATE COOPERATIVE BANK LTD., reported in (2011) 200
TAXMAN 220/12. In that view of the matter, the order passed
by the appellate authorities denying the benefit of deduction of
the aforesaid amount is unsustainable in law. Accordingly it is
hereby set aside. The substantial question of law is answered in
favour of the assessee and against the revenue. Hence, we pass

the following order: - e

Apj;ea'l" is alzloyyéd.'" 3
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The impugned order is hereby set aside. Parties to bear
their own cost.”

1 Respectfully following the judgment of Hon'ble jurisdictional High
Court in the case of Tumkur Merchants Souharda Credit Co-operative Ltd.
(supra), we decide this issue in favour of the assessee and find no infirmity

in the order of CIT(Appeals) allowing the benefit of deduction u/s. 80P to

the assessee.

8. In the result, the appeal of revenue is dismissed.

X
Pronounced in the open court on this 22™ day of September, 2017.

Sd/- ' Sd/-
(A.K. GARODIA ) ( SUNIL KUMAR YADAV)
Accountant Member Judicial Member

Bangalore,
Dated, the 22™ September, 2017.

/ Desai Smurthy/

Copy to:
1. Appellant Q(espondent AT 4. CIT(A)
5. DR, ITAT, Bangalore. 6. Guard file

By order

Senior Private Secretary
ITAT, Bangalore.
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IN THE HIGH COURT OF KARNATAKA AT BANGALORE

DATED THIS THE 27T DAY OF JUNE, 2014

PRESENT

THE HON’BLE MR. JUSTICE N KUMAR
AND

THE HCN'BLE MR. JUSTICE B MANOHAR

ITA No. 598/2013

BETWEEN:

1. The Commissioner of Income Tax
C. R. Building,
Quieens Road,
Bangalore.

The Income Tax Officer

Ward — 4(1),

C.R. Building,

Queens Road,

Bangalore. ...Appellants

N

{By 3ri Kamaladhar. G, Adv.)
AND:
M/s. Bangalore Credit

Co-operative Society Ltd.,
No.723, New No. 37/1,
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36th Cross,

7th Main, 4t* Block,

Jayanagar,

Bangalore 560 011. ...Respondent

(By Sri A. Shankar & Sri M. Lava, Advs.)

This ITA filed under Section 260-A of I.T. Act, 1961
arising out of order dated 13.06 2013 passed in ITA
No.1659/Bang/2012, fcr ths Assessment year 2009-10,
praying to (i) formulate the substantial questions of law
stated therein; (ii) set aside the order passed by the ITAT,
Bangalore in ITA No.1659/Bang/2012 dated 13.06.2013
confirming the oarder of the Appellate Commissioner and
confirm the order passed by the income Tax Officer, Ward-
4(1), Bangalore.

This ITA coming on for admission this day,
N. KUMAR J delivered the foilowing:

JUDGMENT

This appeal is preferred by the revenue challenging the
crder passad by the Tribunal, wherein it is held that sub-
section (4) of Section 80P of the Income Tax Act, 1961 is
applicable only to co-operative banks and not to credit co-

opetrative societies.

2. The substantial questions of law which are

raised in the appeal are as under:
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(3}

Whether the Tribunal was correct in
upholding the CIT(A)’s order directing the
assessing officer to grant deducticin under
Section 80P(2)(aj{i) of the Act of
Rs.70,58,624 /- for assessment year 2C09-
10 by relying on thg earlier order of ITAT
on identical issue without appreciating
that the revenue had not accepted the said
order and an appeais under Section 260A
is pending befere this Hon’ble Court for

adjudication?

Whether the Tribunal is correct in holding
that the assessee is not a Co-operative
Bank but only a Co-operative society
engaged in providing credit facilities to its

inembers?

Whether the Tribunal was correct in not
appreciating the facts that the main motto
of the co-operative society is lending for its
members which is in the nature of
banking transaction, treated on par as per
the new clause introduced in the definition

of income to section 2(24)(viia) and comes
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under the purview of 80P sub-section {4)
of the Act as inserted in Finance Act 2006
with effect from 01.04.2007?

Whether the Tribunal was correct in
holding that the provision of subk-section
(4) of Sectior 80P uf trne Income-tax Act
are applicable only to cec-operative banks
and riot to credit co-operative societies,
which are engaged in business of banking,
including providing credit facilities to their

members?

Whether the Tribunal was correct in
holding thatl the assessee is a c-operative
society ard not a co-operative bank in
terms of sub-section (4) of Section 80P of
the Income Tax Act without considering
the meaning of Co-operative Bank as
envisaged under Part V of Banking
Regulation Act, 1949 wherein it is defined
that Co-operative Bank includes primary
co-operative Bank, which 1is further
defined as co-operative society with the
primary object of transactions of Banking

business?”
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3.

The Tribunal

in

its " order

has set out the

difference between the co-operative bark and society as

under:

Nature Co-operative society R Co-operative Society
registered uinder registered under
Ranking Regulation Act, | Karnataka Co-
19495 operative Society

Act, 1959

Registration | Under = the  Banking | Co-operative
Regulaticn  Act, 1949 | Societies Act, 1959
and Co-operative
Societies Act, 1959

Nature cf 1. As defined in Section | 1. As per the bye

business 6 of Banking Regulation | laws of the co-

Act.

2. Can open
bank account,
account, overdraft
account, cash credit
account, issue letter of
credit, discounting bills
of exchange, issue
cheques, demand drafts
(DD), Pay orders, Gift
cheques, lockers, bank
guarantees etc.

3. Co-operative Banks
can act as clearing agent
for cheques, DDs, pay
orders and other forms.

4. Banks are bound to

savings
current

operative society.

2. Society cannot
open savings bank
account, current
account, issue letter

of credit,
discounting bills of
exchange, issue
cheque, demand
drafts, pay orders,
gift cheques,
lockers, bank

guarantees etc.

3. Society cannot
act clearing agent,
for cheques, DDs,
pay orders and
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follow the rules,
regulations and
directions issued ' by

Reserve Bank of India
(RBI)

other forims.
4. Society are cound
by rules and
regulations as
gpecifiea by in the
co-operative
societies act.

Filing of Co-operative benks have | Society has to

returns to submit annual return | submit the annual
to RBI every year return to Registrar

of Societies.

Inspection | RB! has the power to | Registrar has the
inspect accounts and | power to inspect
over &all functioning of | accounts and over
the Bank all functioning of

e the bank.

Part V Fart V of the Banking | Part V of the
Regulation Act is | Banking Regulation
applicable to co- | Act is not applicable
operative banks to co-operative

banks.

Use of The word ‘bank’ | The word ‘bank’

words ‘banker’, ‘banking’ can | ‘banker’, ‘banking’

be wused by a
operative bank.

CO-

cannot be used ay a
co-operative society

4.

This Court had an occasion to consider the said

questions in ITA No.5006/2013 dated 05.02.2014 in the

~ase of THE COMMISSIONER OF INCOME TAX vs. SRI

BILURU GURUBASAVA PATTINA SAHAKARI SANGHA

NIYAMITHA, BAGALKOT, where,

202
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relevant provisions of the Income Tax Act, and the banking

Regulation Act, held as under:

“If a Co-operative Bank is exclusively carrying
banking business, then the income derived from
the said business cannot bhe deducted in
computing the total incomie of thie assessee. The
said incomnie is liable for tax. A Co-operative bank
as defined under the Banking Regulation Act
includes the primarv agricultural credit society
cr -a primary co-operative agricultural rural
development bank. The Legislature did not want
to deny the said benefit to a primary agricultural
credit society o¢r a primary co-operative
agricultural and rural development bank. They
did not want to extend the said benefit to a co-
operative bank which is exclusively carrying on
banking business i.e., the purport of the
amendment. If the assessee is not a Co-operative
bank carrying on exclusively banking business
and if it does not possess a license from the
Reserve Bank of India to carry on business, then
it is not a Co-operative bank. It is a Co-operative
society which also carries on the business of

lending money to its members which is covered
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under Section 80P(2)(a)(i) i.e., carrying on the
business of banking for providing credit
facilitates to its members. The object of the
aforesaid amendment iz not to exciude the
benefit extended under Section 80P(ij to the
society.”

Therefore, the said issue was held in favour of the

assessee and against the revenue.

5. The =aid judginent answers the issues in this

case also. Accordingly, we paas the following order.

The appeal is aismissed. The substantial questions of

law are answered in favour of the assessee and against the

revenue.
(sd/)
JUDGE
(sd/f)
JUDGE
VP/-
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IN THE HIGH COURT OF KARNATAKA
DHARWAD BENCH

DATED THIS THE 5™ DAY OF FEBRUARY 2014
PRESENT
THE HON’BLE MR.JUSTICE N.KUMAR
AND
THE HON’BLE MR.JUSTICE C.R.KUMARASWAMY
INCOME TAX APPEAL NO.5006/2013
BETWEEN:
1. THE COMMISSIONER OF INCOME TAX
DR. B. R. AMBEDKAR ROAD
BELGAUM

2. THE INCOME TAX OFFICER
WARD I, BAGALKOT ...APPELLANTS

(BY SRI. Y. V. RAVIRAJ, ADVOCATE)
AND :

SRI BILURU GURUBASAVA PATTINA
SAHAKARI SANGHA NIYAMITHA
BAGALKOT ...RESPONDENT

(BY SRI. A. SHANKAR, ADVOCATE)

THIS APPEAL IS FILED UNDER SECTION 260A
OF THE INCOME-TAX ACT, 1961 AGAINST THE
ORDER PASSED IN ITA.NO.514/BANG./2012 DATED

This Certified Copy Contains i PV;ge; 7
2QMd Copying Charges of Rs.23is received
in Cash.




28.02.2013 ON THE FILE OF THE INCOME TAX
APPELLATE TRIBUNAL, BANGALORE BENCH B’
BANGALORE, ALLOWING THE APPEAL FILED BY THE
ASSESSEE’S FOR ASSESSMENT YEAR 2007-08.

THIS APPEAL COMING ON FOR ADMISSION THIS
DAY, N.KUMAR J., DELIVERED THE FOLLOWING:

JUDGMENT

“ The Revenue has preferred this appeal against the-
order passed by the Tribunal setting-aside the order
passed by the Commissioner of Income Tax under
Section 263 of the Income Tax Act, 1961 (hereinafter

referred to as the ‘Act)).

2. The assessee is a Credit Co-operative Society
engaged in providing credit facilities to its members. It
has filed returns of the income for the a§sessment year
2007-08 claiming deduction under Section 80P(2)(a)(i)
amounting to Rs.2,04,03,878/- (Rupees Two Crore Four
Lakh Three Thousand Eight Hundred and Seventy Eight
only). The Assessing Officer has passed assessment

under Section 143(3) of the Act on 29.12.2009
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disallowing to the tune of Rs.1,66,47,180/- (Rupees One
Crore Sixty Six Lakh Forty Seven Thousand One
Hundred and Eighty only) in respect of interest received
from Gem Sugars Limited, Bilagi Sugars Limited and
Nirani Cements Limited. However, the Assessing Officer
allowed deduction under Section 80P(2)(a)(i) to the
extent of Rs.1,93,73,000/- (Rupees One Crore Ninety

Three Lakh Seventy Three Thousand only).

3. The Commissioner of Income Tax invoking his
power under Section 263 of the Act, issued notice to the
assessee calling upon him to show-cause as to why the
order of assessment should not be set-aside in view of
Section 80P(4) of the Act. After service of notice, the
assessee entered appearance and brought to the notice
of the authority that the assessee is not a Co-operative
bank and therefore, Section 80P(4) has no application to
the case of the assessee. However, the Revisional

Authority was of the view that the assessing authority
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has not considered the application of Section 80P(4)
which was inserted with effect from 01.04.2007 and
therefore, he set-aside the order of assessment and
remanded the matter back to the Assessing Authority to

consider the applicability of the aforesaid provision.

4. Aggrieved by the said order, the assessee

preferred an appeal before the Tribunal.

5. The Tribunal held that as the assessee is not a
Co-operative Bank, Section 80P(4) has no application.
Moreover, the power under Sec’gion 263 of the Act could
be invoked by the Revisional Authority only, if the order
is erroneous and thereby is prejudicial to the interest of
revenue. In the instant case, as the assessee is not a
Co-operative Bank i.e. there is no error committed by
the Assessing authority much less, the said order was
prejudicial to the interest of revenue and therefore, the

order passed by the Revisional Authority was set-aside.



K

6. Aggrieved by the said order, the Revenue has

preferred this appeal.

7. The only substantial question of law Which
arises for our consideration in this appeal is:-

In the facts and circumstances of this case,
whether the Revisional Authority was jusﬁﬁed 1n
invoking his power under Section 263 of the Act without
the foundational fact of assessee being Co-operative

bank was not there?

8. In the assessment order, the Assessing
authority has clearly stated that the assessee is a Co-
operative society and has not obtained any banking
license. The business of the assessee is to provide
credit facilities to its members. Since the assessee
cannot carry on any banking business, the interest on
investment is taxable as income from other source.
Therefore, the aforesaid facts, which is not in dispute

clearly establishes that it is not a Co-operative Bank.
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Infact, the Revisional Authority also in its order has
categorically stated that the assessee is a Co-operative
society, which provides credit facilities. Section 80P of
the Act deals with the deduction of income of a society.
In the case of any assessee being a Co-operative society,
the whole of the. amounts of profits and gains of
business attributable to any of other activities referred
to sub-section (2) of Section 80P shall be deducted in
computing the total income of the assessee. In other
words, the said income is not taxable. It is a benefit
given to the Co-operative society. Section 80P(4) was
introduced by Finance Act, 2006 with effect from
01.04.2007 excluding the said benefit to a Co-operative
Bank. The said provision reads as under:-

“(4) The provisions of this section shall not
apply in relation to any co-operative bank
other than a primary agricultural credit
society or a primary co-operative agricultural

S and rural development bank.
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(a) “co-operative bank” and “primary agricultural
credit society” shall have the meanings
respectively assigned to them in Part V of the
Banking Regulation Act, 1949 (10 of 1949);

(b) “primary co-operative agricultural and rural
development bank" means a society having
its area of operation confined to a taluk and
the principal object of which is to provide for
long-term credit for agricultural and rural
development activities.”

Therefore, the intention of the legislature is clear. If a
Co-operative Bank is exclusively carrying on banking
business, then the income derived from the said
business cannot be deducted in computing the total
income of the assessee. The said income is liable for
tax. A Co-operative bank as defined under the Banking
Regulation Act includes the primary agricultural credit
society or a primary co-operative agricultural and rural
development bank. The Legislature did not want to

deny the said benefits to a primary agricultural credit

society or a primary co-operative agricultural and rural
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development bank. They did not want to extend the said
benefit to a Co-operative bank which is exclusively
carrying on banking business i.e. the purport of this
amendment. Therefore, as the assessee is not a Co-
operative bank carrying on exclusively banking business
and as it does not possess a licence from Reserve Bank
of India to carry on business, it is not a Co-operative
bank. It is a Co-operative society which also carries on
the business of lending money to its members which is
covered under Section 80P(2)(a)(i) i.e. carrying on the
business of banking for providing credit facilities to its
members. The object of the aforesaid amendment is not
to exclude the benefit extended under Section 80P(1) to
such society. Therefore, there was no error committed
by the Assessing Authority. The said order was not
prejudicial to the interest of the Revenue. The condition
precedent for the commissioner to invoke the power

under Section 263 is that the twin condition should be
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satisfied. The order should be erroneous and it should

be prejudicial to the interest of the revenue.

9. This Court had an occasion to consider Section
263 of the Act in the case of - COMMISSIONER OF
INCOME-TAX AND ANOTHER V. DIGITAL GLOBAL
SOFT LTD. [2013] 354 ITR 489 (Karn) where
paragraph-18, it has held as under:

“As is clear from the wording in section
263, the Commissioner gets the jurisdiction to
revise any proceedings under this Act if he
considers that any order passed therein by
the Assessing Officer is erroneous in so far as
it is prejudicial to the interests of the
Revenue. Therefore, it is clear that he cannot
exercise the power of revision solely on the
ground that the order passed is erroneous.
He gets jurisdiction only if such erroneous
order is prejudicial to the interest of the
Revenue. “Prejudicial to the Revenue” means,
lawful revenue due to the State has not been
realized or cannot be realized. In other

words, by the order of the assessing authority
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if the lawful revenue to the State has not been
realized or cannot be realized, as the said
order is prejudicial to the interests of the
Revenue and also erroneous, he gets
jurisdiction to interfere with the said order
under section 263. Therefore, for attracting
section 263, the condition precedent is (a) the
order of the Assessing Officer sought to be
revised is erroneous, and (b) it is prejudicial to
the interests of the Revenue. If one of them is
absent, ie., if the order of the Income-tax
Officer is erroneous but is not prejudicial to
the Revenue, recourse cannot be had to
section 263(1) of the Act. The satisfaction of
both the conditions stipulated in the section is
the sine qua non for the Commissioner to

exercise his jurisdiction under Section 263.”

In the instant case, when the status of the
assessee is a Co-operative society and is not a Co-
operative bank, the order passed by the Assessing
Authority extending the benefit of exemption from
payment of tax under Section 80P(2)(a)(i) of the Act is

correct. There is no error. When there is no error, the

214




el

question of order being prejudicial would not arise. The
Tribunal has rightly entertained the appeal and set-
aside the order. Therefore, the said order is in
accordance with law and cannot be found fault with.
The substantial question of law is answered in favour of

the assessee and against the revenue.

SD/-
JUDGE
SD/-
JUDGE
(a) The date on whicht !ppﬂ:f‘.i:n was made
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IN THE INCOME TAX APPELLATE TRIBUNAL
“B” BENCH : BANGALORE

BEFORE SHRI N.V. VASUDEVAN, JUDICIAL MEMBER
AND SHRI JASON P. BOAZ, ACCOUNTANT MEMBER

ITA No.72/Bang/2013
Assessment year : 2009-10

The Income Tax Officer, Vs. | M/s. Divyajyothi Credit Co-operative

Ward 4(1), Society Ltd.,
Bangalore. No.39, 8" Main,
Jayanagar I1I Block,

Bangalore — 560 011.
PAN: AAAAD 2194B

APPELLANT RESPONDENT

Appellant by | : | Shri L.V. Bhaskara Reddy, Jt.CIT(DR)
Respondent by | : | None

Date of hearing :105.02.2014
Date of Pronouncement | : | 07.02.2014

ORDER

Per N.V. Vasudevan, Judicial Member

This appeal by the revenue is against the order dated 01.11.2012 of

the CIT(Appeals)-Il, Bangalore relating to assessment year 2009-10.
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2. The assessee is a co-operative society. It is engaged in banking
business also. The assessee had claimed deduction u/s. 80P(2)(a)(i) of the
Act. Under Sec.80P(2)(i) of the Act where the gross total income of a co-
operative society includes income from carrying on the business of banking
or providing credit facilities to its members, the same is allowed deduction.
By the Finance Act, 2006 w.e.f. 1-4-2006, Sub-section (4) was inserted in
Sec.80-P which provides as follows:

“(4) The provisions of this section shall not apply in relation to

any co-operative bank other than a primary agricultural credit

society or a primary co-operative agricultural and rural
development bank.

Explanation : For the purposes of this sub-section,—

(a) "co-operative bank" and "primary agricultural credit society"
shall have the meanings respectively assigned to them in Part V
of the Banking Regulation Act, 1949 (10 of 1949);

(b) "primary co-operative agricultural and rural development
bank" means a society having its area of operation confined to a
taluk and the principal object of which is to provide for long-term
credit for agricultural and rural development activities.”

3. The AO was of the view that after amended by the Finance Act,
2006 w.e.f. 1.4.2007 by which sub-section (4) was inserted, the Assessee
which was a co-operative society carrying on banking business was not
entitled to deduction u/s.80P(2)(i) of the Act. According to the AO, the
assessee was a co-operative bank and therefore the deduction u/s.
80P(2)(a)(i) cannot be allowed. In coming to the above conclusion, the AO

noticed that the nature of the activity of the assessee, though registered as
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a credit co-operative society, is that of a banking institution notwithstanding
the fact that receipt of and lending money is limited to its members. The
AO further noticed that clause (viia) in section 2(24) of the Act was inserted
by the Finance Act 2006 effective from 1/4/2007, which provides that profits
and gains of any business (including providing credit facilities) carried on by
a co-operative society with its members the assessee’s activity was also
“Income”. That the deduction from gross total income of certain receipts is
available only to primary agricultural credit societies or primary co-operative
agricultural and rural development banks; and that the benefit of such
deduction is not available to institutions like the assessee society. The AO
also referred to section 5(b) of the Banking Regulation Act to hold that, if
one of the two conditions of the appellant i.e. its primary object should be
banking or its principal business must be transaction in banking business,
is sufficient to bring the appellant into the concept of a banking institution.
The AO referred to the objects of the assessee society in its bye laws that
the activities of the assessee fall within the provisions of sections 5(b),
6(1)(a), 6(1)(g9), 6(1)(k) and 6(1)(n) of the Banking Regulations Act and held
that, broadly, they are in the nature of banking activity. According to the
AO, the following features make the assessee ineligible to exemption
contemplated in section 80P of the Act:
1) Since membership is open to anyone paying a sum of
Rs.10/- to Rs.100/- for membership and no other condition
is imposed. In other words, membership as is available in

any banking institution is available in the case of the
appellant society.
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i1) The purpose of accepting deposits from the public is for
making investments and for lending to members.
Confining the lending only to members makes no
difference.

iii)  Deposits collected from the depositors are repayable on
demand and do not go into the corpus of the appellant.

iv)  Though withdrawal of money is not done by cheques, drafts
or pay-out slips, pay orders are issued in favour of a
person on behalf of the depositor.

V) The assessee society came within the Explanation to sub-
section (4) of section 80P of the Act as a banking
institution.

4. In the light of the above-mentioned observations, the AO held that

the appellant was not entitled to exemption u/s 80P(2)(a)(i) of the Act and

brought the same to tax.

5. On appeal by the assessee, the CIT(Appeals) allowed the claim of
the assessee for deduction u/s. 80P(2)(a)(ii) of the Act by following the

decision of ITAT in the following cases:-

i) ACIT, Circle-3(1), Bangalore v. M/s Bangalore
Commercial Transport Credit Co-operative Society Ltd. -
ITA.No.1069/Bang/2010 dated 8/4/2011 [ITAT,
Bangalore Bench ‘B’, Bangalore]

i) ITO, Ward-1(4) v. Jankalyan Nagri Sahakari Pat Sanstha
Ltd. [(2012) 24 taxmann.com 127 (Pune-Trib) dated
26/6/2012]

1i1) DCIT, Central Circle, Panaji v. Jayalakshmi Mahila
Vividodeshagala Souharda Sahakari Ltd. ITA Nos. 1 to 3
(PNJ)/1012 dated 30/3/2012.
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6. Aggrieved by the order of the CIT(Appeals), the revenue has filed

the present appeal before the Tribunal.

7. At the time of hearing, it was seen that the issue raised by the
revenue has already been considered and decided by this Tribunal in the
case of ACIT, Circle 3(1), Bangalore v. M/s. Bangalore Commercial
Transport Credit Co-operative Society Ltd. in ITA No.1069/Bang/2010,
wherein this Tribunal held that section 80P(4) is applicable only to
cooperative banks and not to credit cooperative societies. The intention of
the legislature of bringing in cooperative banks into the taxation structure
was mainly to bring in par with commercial banks. Since the assessee is a
cooperative society and not a cooperative bank, the provisions of section
80P(4) will not have application in the assessee’s case and therefore, it is
entitled to deduction u/s 80P(2)(a)(i) of the Act. The following were the
relevant observations of the Tribunal:-

“9.  We have heard the rival submissions and perused the

material on record. The assessee was denied the deduction u/s

80-P(2)(a)(i) of the Act for the reason of introduction of sub
section 4 to section 80P. Section 80P(4) reads as follows:-

‘(4)  The provisions of this section shall not apply in
relation to any cooperative bank other than a primary
agricultural credit society or a primary cooperative
agricultural and rural development bank.

Explanation: For the purposes of this sub-section,

(a)  ‘co-operative bank” and ‘primary agricultural
credit society” shall have the meanings
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respectively assigned to them in Part V of the
Banking Regulation Act, 1949 (10 of 1949);

(b)

‘primary cooperative agricultural and rural
development bank” means a society having its
area of operation confined to a taluk and the
principal object of which is to provide for long
term credit for agricultural and  rural
development activities’.

9.1 The above sub-section 4 of section 80P provides that deduction
under the said section shall not be available to any cooperative bank
other than a primary agricultural credit society or rural development
bank. For the purpose of the said sub section, cooperative bank shall
have the meaning assigned to it in part V of the Banking Regulation
Act, 1949. In Part V of the Banking Regulation Act, “cooperative
bank” means a State Cooperative Bank, a Central Cooperative Bank
and a Primate Cooperative Bank.

9.2 From the above section, it is clear that the provisions of section
80P(4) has got its application only to cooperative banks. Section
80P(4) does not define the word “cooperative society”. The existing
sub-section 80P(2)(a)(i) shall be applicable to a cooperative society
carrying on credit facility to its members. This view is clarified by
Central Board of Direct Tax vide its clarification No.133/06/2007-TPL
dated 9™ May, 2007. The difference between a cooperative bank and a
cooperative society are as follows:-

Cooperative society registered under | Cooperative society registered

current account, overdraft account,
cash credit account, issue letter of
credit, discounting bills of exchange,
issue cheques, demand drafts (DD),
Pay Orders, Gift cheques, lockers,
bank guarantees etc.

Nature Banking Regulation Act, 1949 under Karnataka Cooperative
Society Act, 1959.

Registra | Under the Banking Regulation Act, | Cooperative Societies Act,
-tion 1949 and Cooperative Societies Act, | 1959.

1959.
Nature 1. As defined in section 6 of Banking | 1. As per the bye laws of the
of Regulation Act. cooperative society.
business | 2. Can open savings bank account, | 2. Society cannot open savings

bank account, current account,
issue lefter of  credit,
discounting bills of exchange,
issue cheques, demand drafts,
pay orders, gift cheques,
lockers, bank guarantees etc.
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3. Cooperative Banks can act as
clearing agent for cheques, DDs, pay
orders and other forms.

4. Banks are bound to follow the
rules, regulations and directions
issued by Reserve Bank of India
(RBI).

3. Society cannot act as
clearing agent, for cheques,
DDs, pay orders and other
forms.

4. Society are bound by rules
and regulations as specified by
in the cooperative societies
act.

Filing of | Cooperative banks have to submit | Society has to submit the
returns | annual return to RBI every year. annual return to Registrar of
Societies.
Inspec- | RBI has the power to inspect | Registrar has the power to
tion accounts and overall functioning of | inspect accounts and overall
the bank. functioning of the bank.
Part V Part V of the Banking Regulation Act | Part V  of the Banking
is applicable to cooperative banks. Regulation Act is not applicable
to cooperative banks.
Use of The word 'bank’, banker', ‘banking' can | The word 'bank’, banker’,
words be used by a cooperative bank. ‘banking’ cannot be used by a
cooperative society.
9.3 If the intention of the legislature was not to grant

deduction u/s 80P(2)(a)(i) to cooperative societies carrying on the
business of providing credit facilities to its members, then this section
would have been deleted. The new proviso to section 80P(4) which is
brought into statute is applicable only to cooperative banks and not to
credit cooperative societies. The intention of the legislature of
bringing in cooperative banks into the taxation structure was mainly to
bring in par with commercial banks. Since the assessee is a
cooperative society and not a cooperative bank, the provisions of
section 80P(4) will not have application in the assessee’s case and
therefore, it is entitled to deduction u/s 80P(2)(a)(i) of the Act. Hence,
we are of the view that the order of the CIT(A) is correct and in
accordance with law and no interference is called for.”

8. The Hon’ble Gujarat High Court in the case of Tax appeal No.442 of
2013 with Tax appeal No.443 of 2013 with Tax appeal No0.863 of 2013 in
the case of CIT Vs. Jafari Momin Vikas Co-op Credit Society Ltd. by

judgment dated 15.1.2014 had to deal with the following question of law:
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“Whether the Hon’ble Tribunal is correct in allowing deduction
under section 80P(2)(a)(i) to assessee’s society even though same
is covered under section 80P(4) rws 2(24) (viia) being income
from providing credit facilities carried on by a co-operative
society with its member?”

The Hon’ble Court held as follows:

“4.  As per section 80P(4), the provisions of section 80P would not
apply in relation to any co-operative bank other than primary
agricultural credit society or primary co-operative agricultural and
rural development bank. As per the explanation, the terms “co-
operative bank” and “primary agricultural credit society” shall have
the meanings respectively assigned to them in Part V of the Banking

Regulation Act, 1949.

5. Assessing Officer held that by virtue of section 80P(4), the
respondent assessee would not be entitled to benefits of deduction
under section 80P. CIT(Appeals) as well as the Tribunal reversed the
decision of the Assessing Officer on the premise that the respondent
assessee not being a bank, exclusion provided in sub-section(4) of
section 80P would not apply. This, irrespective of the fact that the
respondent would not fall within the expression “primary agricultural
credit society”.

6. Had this been the plain statutory provisions under
consideration in isolation, in our opinion, the question of law could be
stated to have arisen. When, as contended by the assessee, by virtue
of subsection(4) only co-operative banks other than those mentioned
therein were meant to be excluded for the purpose of deduction under
section 80P, a question would arise why then Legislature specified
primary agricultural credit societies along with primary cooperative
agricultural and rural development banks for exclusion from such
exclusion and in other words, continued to hold such entity as eligible
for deduction. However, the issue has been considerably simplified
by virtue of CBDT circular No.133 of 2007 dated 9.5.2007. Circular
provides as under:-
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“Subject: Clarification regarding admissibly of deduction
under section 80P of the Income-Tax Act, 1961.

1. Please refer to your letter no.DCUS/30688/2007,
dated 28.03.2007 addressed to Chairman, Central Board of
Direct Taxes, on the above given subject.

2. In this regard, I have been directed to state that
sub-section(4) of section 80P provides that deduction
under the said section shall not be allowable to any co-
operative bank other than a primary agricultural credit
society or a primary co-operative agricultural and rural
development bank. For the purpose of the said sub-section,
co-operative bank shall have the meaning assigned to it in
part V of the Banking Regulation Act, 1949.

3. In part V of the Banking Regulation Act,“Co-
operative Bank” means a State Co-operative bank, a

Central Co-operative Bank and a primary Co-operative
bank.

4. Thus, if the Delhi Co op Urban T & C Society Ltd.
does not fall within the meaning of “Co-operative Bank” as
defined in part V of the Banking Regulation Act, 1949,
subsection(4) of section 80P will not apply in

this case.

5. The issues with the approval of Chairman,Central
Board of Direct Taxes.”

7. From the above clarification, it can be gathered that sub-
section(4) of section 80P will not apply to an assessee which is
not a co-operative bank. In the case clarified by CBDT, Delhi
Coop Urban Thrift & Credit Society Ltd. was under
consideration. Circular clarified that the said entity not being a
cooperative bank, section 80P(4) of the Act would not apply to it.
In view of such clarification, we cannot entertain the Revenue’s
contention that section 80P(4) would exclude not only the co-
operative banks other than those fulfilling the description
contained therein but also credit societies, which are not
cooperative banks. In the present case, respondent assessee is
admittedly not a credit co-operative bank but a credit co-
operative society. Exclusion clause of sub-section(4) of section
80P, therefore, would not apply. In the result, Tax Appeals are
dismissed.”

224



ITA No.72/Bang/2013
Page 10 of 10

9. In view of the aforesaid decisions, we are of the view that there is no

merit in this appeal by the revenue. Consequently, the same is dismissed.

Pronounced in the open court on this 7" day of February, 2014.

Sd/- Sda/-
( JASON P. BOAZ) (N.V. VASUDEVAN)
Accountant Member Judicial Member

Bangalore,
Dated, the 7" February, 2014.

DS/-
Copy to:

1. Appellant 2. Respondent 3.CIT 4. CIT(A)
5. DR, ITAT, Bangalore. 6. Guard file

By order

Senior Private Secretary
ITAT, Bangalore.
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3Tl 3TTeer

APPELLATE ORDER

An Appeal was instituted by the Appellant M/s Mahalakshmipura Sri Vasavi Credit Co-operative
Society Ltd. on 03.05.2013 for the assessment year 2010-11 against the order dated
15.03.2013, U/s. 143(3) passed by ITO, Ward-8(3), Bengaluru. As per declaration in Form
No.35, the date of service of the impugned order and the demand notice is stated to be
04.04.2013. In view of this, the appeal which has been instituted on 03.05.2013, is found to
be in time. The appellant company thereafter filed its return of income declaring a total
income NIL. The Assessing Officer completed the assessment u/s.143(3) determining the

total income at Rs. 11,60,340/-, and thereby raised the demand of Rs. 4,86,990/-.

25 In response to notice issued, the Authorized Representative of the appellant, Mr.
Madhukar G. Hegde, CA & Authorised Representative, appeared before me and the case was

heard.

3. The appellant has raised the following grounds of appeal:
Madalakshmipura Sri Vasavi Credit Co-operative Society ltd.

1. The learned assessing officer’s order is contradictory to law and facts of the case and,
therefore, it may be set aside and the disallowance made by assessing officer be allowed
u/s 8OP(2)(a)(i).

2. On the facts and in the circumstances of the case and in law the Assessing Olfficer
erred in reading the section S80P(2)(a)(i) without appreciating that all banking
transactions were made only with its members and a credit co-operative society formed
Jor exclusive benefits of its members. -

3. The leraned assessing officer’s was not justified disallowing the deduction, merely to
the amendment to sec. 2(24)(viia) of the income tax act, by including the profits and gains
of any business of banking (including providing credit facilities) carried by a co-op
society with its members. Without considering the provisions of the section 80P (2)(a)(i) of
the income tax act, which is reproduced below:

80P. Deduction in respect of income of co-operative societies.

(1) Where, in the case of an assessee being a co-operative sociely, the gross total income
includes-any income referred to-in-sub=section (2), there shall be dediicted, in accordance
with and subject to the provisions of this section, the sums specified in sub-section (2), in
computing the total income of the assessee.

(2) The sums referred to in sub-section (1) shall be the following, namely:

(a) in the case of a co-operative sociely engaged in

(i) carrying on the business of banking or providing credit facilities to its
members.
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On the facts and in the circumstances of the case and in law the Assessing Officer erred
in reading the section 80P (2)(a)(i).

4. The Appellant prays that the disallowance of Rs. 11,60,337/- in respect of the income
derived firom the activities of the appellant engaged in Carrying on the business of
banking or providing credit facilities to its members.

5. “The Appellant craves leave (o add, amend, alter vary and /or withdraw any or all the
above grounds of Appeal.

4. The appellant in support of above grounds of appeal vide statement of facts, has stated as

follows:

M/s Mahalakshmipura Sri Vasavi Credit Co-operative Society Ltd.

Your appellant is a Co-operative Society registered under the provisions of the Karnataka
co-operative societies etc. Its activity is carrying on the business of banking or providing
the credit facilities to its members.

Appellant filed the income tax return for the assessment year 2010-11 by declaring the
gross income of Rs. 11,60,337/- which is derived from its activities, whereby declaring a
net taxable income NIL.

During the said assessment year, appellant has derived the income by way of interest
from the loans to its members and also the income from the investments made by it as per
the statutory provisions of the Karnataka Co-operative Societies act.

Assessing Officer has not identified the meaning of the credit co-operative society and

co-operative bank, treated botli at par, and Assessing officer disallowed the claim of the
deduction u/s 80P(2)(a)(i) by considering the appellant is a co-operative bank, by reading

section 80P(2)(a)(i) together with the section 80P(4). Wrongly considering section

80P(2)(a)(i) is applicable only for primary agricultural credit society or a primary co-

operative agricultural & rural development bank. Hence the appeal.

5 I have carefully considered the grounds of appeal, statement of facts and written

submissions filed by the appellant.

Sipil The appellant is a co-opergtive society which has claimed deduction u/s 80P of IT Act

nee 33y Ao , ,
amounting to Rs. ~_ ~-. = . The Assessing Officer, relying on circular no. 6/2010 dated
20.09.2010 disallowed this exemption u/s 80P. The above mentioned circular is in respect of
regional rural bank which continue to claim deduction u/s 80P on the ground that they are
treated as co-operative society. In this circular it was clarified by the CBDT that regional
rural bank are not eligible for deduction u/s 80P and their deemed status of being a co-

operative society as per Circular no. 319 dated 11.01.1982 is withdrawn.

5.2 In the appellant owne case for the A.Y. 2012-13, the Hon'ble ITAT 'B' Bench,
engaluru in ITA No. 1088/Bang/2015 dated 29.12.2015, after considering the case of CIT
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vs. Shri Biluru Gurubasappa Pattina Sahakari, Sangha Niyamita (369 ITR 86) of Hon'ble
Karnataka High Court and also Shri Chandraprabhu Urban Co-operative Credit Society Ltd.
vs. ITO in ITA No. 100043 & 100045 of 2014, has held that the assessee being a co-
operative society and not a co-operative bank in terms of section 80P(4) of IT Act thus it is
eligible for deduction u/s 80P. The Hon'ble High Court affirmed the view express in the
decision of Shri Biluru Gurubasappa Pattina Sahakari Sangha Niyamita (supra) that if a co-
operative bank is exclusively carrying on banking business then the income derived from the
said business cannot be deducted in computing the total income of the Assessee. The benefit '
of this deduction cannot be extended to co-operative bank which is exclusively carrying on
banking business. In the instant case the appellant is not a co-operative bank carrying on
exclusively on banking business rather it is a co-operative society which also carries on
business of landing money to its members i.e. carrying on the business of banking for

providing credit facilities to its members.

6. Respectfully following the decision of ITAT Bengaluru in the Appellant's own case
for A.Y. 2012-13 in ITA No. 1088/Bang/2015 on the same issue the claim of deduction u/s
80P of the IT Act is allowed

7. In the result the appeal of the appellant is Allowed. \!H"'

(B. K. Singh)
3TRIhT TG (3T4TeN)-7, ST
Commissioner of Income-tax
(Appeals)-7, Bengaluru
To
The Appellant. T
Copy to: me Tax, Bengaluru - 2, Bengaluru.
2. The Commissioner of Income Tax - 7, Bengaluru.
3. The Addl. /Dy. Commissioner of Income Tax, Range — 5(3), Bengaluru.
4. The Dy. Commissioner of Income-tax Circle-11(5), Bengaluru.

!
5. The file. : WL

(B. K. Singh)
JTRIeRT 3T (3TTeT)-7, ST
) Commissioner of Income-tax
(Appeals)-7, Bengaluru
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Income Tax Appellate Tribunal - Bangalore

The Mysore Merchant Co-Operative ... vs Department Of Income Tax on 29 June, 2015
IN THE INCOME TAX APPELLATE TRIBUNAL
BANGALORE BENCH " B "

BEFORE SHRI N.V. VASUDEVAN, JUDICIAL MEMBER AND
SHRI JASON P. BOAZ, ACCOUNTANT MEMBER

I.T.A. Nos.86 & 87/Bang/2015
(Assessment Years : 2011-12 & 2012-13)

Income Tax Officer, Vs. The Mysore Merchant Co-operative
TDS Ward, Mysore. Bank Ltd.,
Jaganmohan Palace Road,
Mysore.
PAN BLRTO 3050F
Appellant Respondent.

Appellant By : Dr.P.K. Srihari, Addl. CIT (D.R.)
Respondent By : Ms. Vinutha, C.A.

Date of Hearing : 26.05.2015.
Date of Pronouncement : 29.06.2015.

ORDER
Per Shri Jason P. Boaz, A.M. :

These appeals by Revenue are directed against the composite order of the Commissioner of Income
Tax (Appeals), Mysore dt.16.10.2014 for Assessment Years 2011-

12 and 2012-13. The appeals having common / identical issues were heard together and are being
disposed off by way of this combined order.

2. The facts of the case, briefly, are as under :-

2.1 The assessee is a co-operative society engaged in the business of banking. A survey under Section
133A of the Income Tax Act, 1961 (in short 'the Act') was conducted at ITA Nos.86 & 87/Bang/2015
the assessee's business premises on 26.11.2013 in order to verify its compliance to the Tax
Deduction at Source ("TDS') provisions. In the course of the survey, it was noticed that in the period
relevant to Assessment Years 2011-12 and 2012-13, the assessee had not deducted tax at source in
respect of interest paid to members relying on the specific exception provided for under the
provisions of section 194A(3)(v) of the Act. The Assessing Officer was of the view that the provisions
of section 194A(3)(v) of the Act are not applicable to a co-operative society carrying on the business
of banking; but rather the provisions of Section 194A(3)(viia) of the Act. The Assessing Officer held
that the assessee had failed to deduct tax at source as per the provisions of section 194A(3) of the
Act. On the basis of the details of interest paid in the period relevant to Assessment Years 2011-12
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and 2012-13, the Assessing Officer passed orders under Section 201(1) and 201(1A) of the Act
dt.31.3.2014 determining the following demands :-

Asst. Year Demand u/s.201(1) Demand u/s. 201(1A)
2011-12 31,32,522 11,27,708
2012-13 31,24,020 7,49,765

2.2 Aggrieved by the orders of the ITO (TDS), Mysore dt.31.3.2014 for both

Assessment Years 2011-12 and 2012-13, the assessee preferred appeals before the CIT (Appeals),
Mysore. The learned CIT (Appeals), allowed the assessee's appeals following the decision of a
co-ordinate bench of this Tribunal in the case of the Bagalkot District ITA Nos.86 & 87/Bang/2015
Central Co-operative Bank V JCIT in ITA No.1572/Bang/2013 dt.30.5.2014, held as under :-

"5.6 Respectfully following the decision of Hon'ble ITAT which is binding on me, it is held that the
appellant being a co-operative society carrying on banking business, when it pays interest income to
its members both on time deposits and on deposits other than time deposits with such co-operative
societies need not deduct tax under Section 144A by virtue of exemption granted vide clause (v) of
sub-section (3) of the said section. However, the interest paid to non-members are not covered
under this has held by Hon'ble ITAT in the order, A.O. is directed to restrict the addition only to this
if there is any interest paid to non-members. It is ordered accordingly.

6. For statistical purpose the appeals are treated as allowed."

3. Revenue is now aggrieved by the orders of the CIT (Appeals), Mysore dt.16.10.2014 for both
Assessment Years 2011-12 and 2012-13 and has preferred these appeals before the Tribunal raising
the following identical grounds for both assessment years :-

For A.Y. 2011-12 " 1. The learned CIT (Appeals) has erred in granting relief contrary to the findings
in the earlier part of the order.

2. The learned CIT (Appeals) has erred in relying on the decision of Hon'ble ITAT, Bangalore Bench
in the case of The Bagalkot District CentralCo-op. Bank Vs. JCIT in ITA No.1512/Bang/2013 which
is erroneous and against the law.

3. The learned CIT (Appeals) ought to have considered the orders of the Hon'ble ITAT, Pune (857
ITD 569) and Hon'ble ITAT, Panaji Bench order in the case of Bailhongal Urban Co-operative Bank
dt.28.8.2013, which have been decided in favour of the Department.

4. The learned CIT (Appeals) erred in relying on the decision of the Hon'ble ITAT, Bangalore which

held that the provisions of section 194A(3)(v) are applicable to the deposits made with the assessee,
the assessee being a co-operative bank.
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5. The learned CIT (Appeals) erred in relying on the decision of the Hon'ble ITAT, Bangalore which
had failed to appreciate the fact that the clause 194A(3)(viia) is a specific provision which has
overriding effect on the general provisions of clause 194A(3)(v).

ITA Nos.86 & 87/Bang/2015

6. The learned CIT (Appeals) erred in relying on the decision of the Hon'ble ITAT, Bangalore which
failed to appreciate that the clause 194A(3)(v) is a general clause applicable to co-operative societies
in general, it is a normal principle of interpretation of law that in the presence of a specific provision
the general provision will not apply.

For these and other grounds that may be raised during the course of appeal and actual hearing, the
appellant prays that the order of learned CIT (Appeals) may be set aside and cancelled.”

For A.Y. 2012-13 " 1. The learned CIT (Appeals) has erred in granting relief contrary to the findings
in the earlier part of the order.

2. The learned CIT (Appeals) has erred in relying on the decision of Hon'ble ITAT, Bangalore Bench
in the case of The Bagalkot District CentralCo-op. Bank Vs. JCIT in ITA No.1512/Bang/2013 which
is erroneous and against the law.

3. The learned CIT (Appeals) ought to have considered the orders of the Hon'ble ITAT, Pune (857
ITD 569) and Hon'ble ITAT, Panaji Bench order in the case of Bailhongal Urban Co-operative Bank
dt.28.8.2013, which have been decided in favour of the Department.

4. The learned CIT (Appeals) erred in relying on the decision of the Hon'ble ITAT, Bangalore which
held that the provisions of section 194A(3)(v) are applicable to the deposits made with the assessee,
the assessee being a co-operative bank.

5. The learned CIT (Appeals) erred in relying on the decision of the Hon'ble ITAT, Bangalore which
had failed to appreciate the fact that the clause 194A(3)(viia) is a specific provision which has
overriding effect on the general provisions of clause 194A(3)(v).

6. The learned CIT (Appeals) erred in relying on the decision of the Hon'ble ITAT, Bangalore which
failed to appreciate that the clause 194A(3)(v) is a general clause applicable to co-operative societies
in general, it is a normal principle of interpretation of law that in the presence of a specific provision
the general provision will not apply.

For these and other grounds that may be raised during the course of appeal and actual hearing, the
appellant prays that the order of learned CIT (Appeals) may be set aside and cancelled.”

ITA Nos.86 & 87/Bang/2015 4.1 Though Revenue has raised several grounds (supra), the issue in

question relates to the applicability of the provisions of Section 194A(3)(5) of the Act in the case on
hand.
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We have heard both the learned Departmental Representative in support of the above grounds of
appeal raised by Revenue and the learned Authorised Representative in support of the impugned
orders of the learned CIT (Appeals). We find that the issues in question before us were considered
by a co-ordinate bench of this Tribunal in the case of the Bagalkot District Central Co-operative
Bank in ITA No.1572/Bang/2013 dt.30.5.2014 and it was held that the assessee, which is a
co-operative society carrying on banking business, when it pays interest to a member both on time
deposits and on deposits other than time deposits with such co-operative society need not deduct
tax at source under Section 194A by virtue of the exemption granted vide clause (v) of Sub-Section
(3) of the said section.

The operative portion of this order of the co-ordinate bench from paras 12 to 23 thereof are
extracted hereunder :-

" 12. We have heard the rival submissions. The learned counsel for the Assessee after referring to the
relevant provisions of Sec.194A(3)(i)(b), 194A(3)(v) and 194A(3)(viia) of the Act (these provisions
have already been extracted in the earlier part of this order and are not being repeated), submitted
that an analysis of the provisions would disclose that:

a) U/s. 194A(3)(1)(b) a Co-operative Bank need not deduct tax at source if the amount of interest
paid does not exceed Rs. 10,000 whether the payment is made to a member or non- member or
whether the interest is on time deposit or non-time deposit.

ITA Nos.86 & 87/Bang/2015

b) U/s 194A (3)(v) a Co-operative Society irrespective of its nature of activity need not deduct tax at
source on any interest paid to its members whether on time deposits or non-time deposits

¢) U/s lg4A(3)(viia)(a), a primary agricultural credit Co-operative Society or a Cooperative land
mortgage bank or a co-operative land development bank need not deduct tax at source on any
interest paid by it in respect of deposits received by it.

d) U/s 194A(3)(viia)(b) of the Act a co-operative society other than a co-operative society or a bank
referred to in Clause (a) need not deduct tax at source on interest paid on any deposit other than
time deposits.

2.3 The following chart explains the position:

Any Interest on Interest Type of Rs. 10,000 or Amount/Any deposits other on time Interest / less
type of interest than time- deposit Payee paid by a Co-op deposits 194A 1 94A(3)(i)(b) Society
194A(3)(viia)(b) (3)(v) 194A(3)(v) Member Exempt Exempt Exempt Exempt TDS to Non-Member
Exempt TDS to be made Exempt be made According to him the above chart would clearly show that
when a co-operative society is paying interest to its members, it need not deduct tax at source. It was
his submission that the Assessee is a co-operative society registered under the Mysore Co-operative
Societies Act vide the certificate issued by the Registrar of Co-operative Societies.
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13. With regard to the reliance placed by the learned Assessing Officer on the decision of the Hon'ble
ITAT Pune Bench in Bhagani Nivedita Sahakari Bank Ltd Vs ACIT (87) ITD 569, it was submitted by
him that in that case the Hon'ble Tribunal held that the provision of S. 194A(3)(v) of the Act is not
applicable to a Co-operative Bank. The Hon'ble Tribunal held that u/s. 194A(3)(v) were to apply to a
Co-operative Bank, there will be a conflict between 194A(3)(viia)(b) and S.

ITA Nos.86 & 87/Bang/2015 194A(3)(v). It was his submission that there is no conflict.
S.194A(3)(viia)(b) would apply to all co-operative banks when they pay interest on deposits other
than time deposit whether to members or non-members whereas S. 194A(3)(v) applies to payment
to members including interest on time-deposits". The classification itself is different. S.194A(3)(v)
classifies the payees into members or non-members whereas 194A(3)(viia)(b) classifies the nature of
interest whether it is on time deposit or a non-time deposit When the classification is on a totally
different criterion, there cannot be any conflict between the two sections. They operate in two
different fields. It is respectfully submitted that the Hon'ble ITAT Bench erred in holding that there
is a conflict between 194A(3(v) and 194A(3)(viia)(b). It was further submitted by him that the
Hon'ble ITAT Pune Bench did not have the benefit of Circular No. 9/2002 dated 11.9.2002 (257 ITR
St

36). In this circular the Board has clarified as under:

"Board has considered the matter and it is clarified that a member of a co- operative
bank shall receive interest on both time deposits and deposits other than time
deposits where such co-operative bank without TDS under Section 194A by virtue of
exemption granted vide clause (v) of sub-section (3) of the said section. The
provisions of clause (viia) of the said sub- section are applicable only in case of a
non-member depositor of the co- operative bank, who shall receive interest only on
deposits other than time deposits made on or after July 1, 1995 without TDS under
section 194A".

It was also submitted by him that the learned Assessing Officer has stated that the Circular was
struck down in Jalgaon District Central Cop-operative Bank Ltd Vs Union of India (265)ITR 423.
According to him the observations of the AO in this regard were not correct as the Hon'ble High
Court struck down only that portion of circular which dealt with Boards clarification as to who is a
member. The court never had an occasion to go into a question whether S. 194A(3)(v) of the Act
would cover- a co-operative bank or not. It was finally submitted that the Assessee is entitled to
deduction and no disallowance is called for u/s 40(a)(ia) of the Act.

14. The learned DR while reiterating the stand of the AO/CIT(A)further relied on the decision of the
ITAT Panaji Bench in ITA No.85/PN/2013 for AY 09-10 in the case of The Bailhongal Uraban Co-op
Bank Ltd. Vs. JCIT order dated 28.8.2013 wherein the Tribunal followed the order of SMC Bench in
the case of Bhagani Nivedita Sah Bank Ltd. Vs. ACIT 87 ITD 569 (Pune). Without prejudice to his
submission that TDS provisions were applicable even in the case of payment ITA Nos.86 &
87/Bang/2015 of interest to member depositors by a co-operative society, it was submitted by him
that the order of the AO/CIT(A) is not clear as to whether the interest disallowed pertains to interest
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paid to members or non-members and this aspect has to be verified, if necessary. In particular it was
submitted that if clause(v) of Sec.194A(3) exempts co-operative societies from the provisions of TDS
when it pays interest to its members then there was no need to have Sec.194A(3)(viia) of the Act
specifically exempting certain co-operative societies from the obligation to deduct tax at source
when it pays interest. To this argument, we have already noticed the argument of the learned
counsel for the Assessee that these two provisions operate in different field. We may clarify here that
the said argument of the learned counsel for the Assessee is a clear answer to the above argument of
the learned DR. The learned DR also filed written submission before us, in which the stand of the
revenue, as reflected in the orders of the lower authorities, has been reiterated.

15. We have given a very careful consideration to the rival submissions. We are of the view that the
submissions made by the learned counsel for the Assessee deserves to be accepted. As rightly
contended by him Sec.194A(3)(i)(b) of the Act is a provision which mandates deduction of tax at
source by a co-operative Society carrying on the business of banking, where the income in the form
of interest which is paid by such society is in excess of ten thousand rupees. Sec.194A(3)(v) of the
Act provides that tax need not be deducted at source where the income in the form of interest is
credited or paid by a co-operative society to a member thereof or to any other co-operative society.
This provision therefore applies to all co- operative societies including co-operative society engaged
in the business of banking. It is not possible to exclude co-operative society engaged in the business
of banking from the provisions of Sec.194A(3)(v) of the Act on the ground that the same is covered
by the provisions of Sec.194A(3)(i)(b) of the Act. Sec.194A(3)(v) of the Act refers to payment by a
co-operative Socieity to a member and payment by a co-operative society to non-member would
continue to be governed by the provisions of Sec.194A(3)(i)(b) of the Act. Similarly
u/s.194A(3)(viia)(b) interest on deposits other than time deposits even if the payment is made to a
non-member by a co-operative society, the co-operative society need not deduct tax at source. Thus
this section carves out another exception to Sec.194A(3)(i)(b) of the Act. We do not think that any of
the above provisions can be called a general provision and other provisions called specific
provisions. Each provision over-lap and if read in the manner as indicated above, there is perfect
harmony to the various provisions. We do not agree with the view expressed by the Pune ITAT SMC
in the case of ITA Nos.86 & 87/Bang/2015 Bhagani Nivedita Sahakari Bank Ltd. (supra) when it
says that Co-operative society as mentioned in cl. (v) is a general species, whereas the other five
categories of co-operative societies which are specifically referred to in other provisions are specific
co-operative societies. The further conclusion in the said decision that the term 'co-operative society'
in cl. (v) of s. 194A(3) has to be interpreted as co-operative society other than co-operative bank, is
again unsustainable. The law is well settled that by a process of interpretation one cannot add on
words that are not found in the text of the statute. Such a course is permitted only when there is
"causus omisus". We do not think that the provisions of Sec.194A(3)(v) suffers from any causus
omisus as has been interpreted by the ITAT Pune Bench SMC.

16. We are also of the view that the decision of the Hon'ble Kerela High Court in the case of
Moolamattom Electricity Board Employees Co-op Bank Ltd. (supra) supports the plea of the
Assessee before us. The petitioners in that case were primary credit societies registered under the
Kerala Co-operative Societies Act. In view of the specific provisions of Sec.194A(3(viia) of the Act,
they claimed that they need not deduct tax at source on interest paid. It was submitted by the
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petitioner that sub-s.194A(3)(v) deals with such income credited or paid by a co- operative society to
a member whereas sub-s. (3)(viia)(a) provides a total exemption to deposits with the primary credit
society. The Hon'ble Kerala High Court accepted their plea and in their judgment have observed that
Sec.194A (3)(i) exemption limit of Rs. 10,000 to interest paid on time deposits with co-operative
societies engaged in carrying on business of banking is allowed but that does not mean that all
co-operative societies who have credited or paid exceeding Rs. 10,000 are liable to deduct tax at
source. The Court held that co-operative society engaged in carrying on business of banking and
primary credit societies stand on different footing and belong to different class. That does not mean
that Sec.194A(3)(v) of the Act is applicable only to Co-operative Societies other than co-operative
societies carrying on the business of banking as observed in para-37 of its judgment the Pune ITAT
in the case of Bhagani Nivedita Sah Bank Ltd. (supra). In fact in para-2 of Circular No.9 dated
11.9.2002, the CBDT has very clearly laid down that Co-operative societies carrying on banking
business when it pays interest on deposits by its members need not deduct tax at source in view of
the provisions of Sec.194A(3)(v) of the Act.

17. We also find that the CBDT in Circular No.9 dated 11.9.2002 clarified certain aspects which are
relevant to the present case. The same reads thus: "Circular No.9 of 2002 ITA Nos.86 &
87/Bang/2015 "Sub : Tax deduction at source under section 194A of the Income-tax Act, 1961

--Applicability of the provisions in respect of income paid or credited to a member of co-operative
bank--Reg.

11/09/2002 TDS 194A Under section 194A of the Income-tax Act, 1961, tax is deductible at source
from any payment of income by way of interest other than income by way of interest on securities.
Clause (v) of sub-section (3) of section 194A exempts such income credited or paid by a co-operative
society to a member thereof from the requirement of TDS. On the other hand, clause (viia) of
sub-section (3) of section 194A exempts from the requirement of TDS such income credited or paid
in respect of deposits (other than time-deposits made on or after 1st July, 1995) with a co-operative
society engaged in carrying on the business of banking.

2. Representations have been received in the Board seeking clarification as to whether a member of
a co-operative bank may receive without TDS interest on time deposit made with the co-operative
bank on or after 1st July, 1995. The Board has considered the matter and it is clarified that a
member of a co-operative bank shall receive interest on both time deposits and deposits other than
time deposits with such co-operative bank without TDS under section 194A by virtue of the
exemption granted vide clause (v) of sub-section (3) of the said section. The provisions of clause
(viia) of the said sub-section are applicable only in case of a non-member depositor of the
co-operative bank, who shall receive interest only on deposits other than time deposits made on or
after 1st July, 1995 without TDS under section 194A.

3. A question has also been raised as to whether normal members, associate members and
sympathizer members are also covered by the exemption under section 194A(3)(v). It is hereby
clarified that the exemption is available only to such members who have joined in application for the
registration of the co- operative society and those who are admitted to membership after
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registration in accordance with the bye-laws and rules. A member eligible for exemption under
section 194A(3)(v) must have subscribed to and fully paid for at least one share of the co-operative
bank, must be entitled to participate and vote in the General Body Meetings and/or Special General
Body Meetings of the co-operative bank and must be entitled to receive share from the profits of the
co-operative bank.

[F. No. 275/106/2000-1T(B)] ITA Nos.86 & 87/Bang/2015 (2002) 177 CTR (St) 1"

18. It can be seen from para-2 of the Circular referred to above that the CBDT has very clearly laid
down that Co-operative societies carrying on banking business when it pays interest on deposits by
its members need not deduct tax at source. The above interpretation of the provisions by the CBDT
which is in favour of the Assessee, in our view is binding on the tax authorities.

19. In the case decided by ITAT Panaji Bench in ITA No.85/PN/2013 for AY 09- 10 in the case of
The Bailhongal Uraban Co-op Bank Ltd. Vs. JCIT order dated 28.8.2013, the tribunal proceeded on
the footing that the aforesaid circular has been quashed by the Hon'ble Bombay High Court in the
case of The Jalgaon District Central Co-operative Bank Ltd. Vs. Union of India 265 ITR 423 (Bom)
and therefore chose to follow the decision rendered by Pune ITAT SMC in the case of Bhagani
Nivedita Sahakari Bank Ltd. (supra). In our view the Hon'ble Bombay High Court in the case of
Jalgaon District Central Co-operative Bank Ltd.'s case was dealing with a case of challenge to para-3
of CBDT Circular No.9 dated 11.9.2002 which tried to interpret the word "member" as given in
Sec.194A(3)(v) of the Act. It is only that part of the Circular that had been quashed by the Hon'ble
Bombay High Court and the other paragraphs of the Circular had no connection with the issue
before the Hon'ble Bombay high Court. How could it be said that the entire circular has been
quashed by the Hon'ble Bombay High Court? In our view para-2 of the Circular still holds good and
the conclusion of the ITAT Pune Bench in the case of The Bailhongal Uraban Co-op Bank
Ltd.(supra) are not factually correct. Consequently, the conclusions drawn in the aforesaid decision
also contrary to facts and hence cannot be considered as precedent.

20. The learned counsel for the Assessee has brought to our notice that the ITAT Vishakapatnam
Bench in the case of The Visakhapatnam Co-operative Bank ITA No.5 and 19 of 2011 order dated
29.8.2011 has held that co-operative societies carrying on banking business when it pays interest to
its members on deposits it need not deduct tax at source in view of the provisions of Sec.194A(3)(v)
of the Act. Similar view has also been expressed by the Pune Bench of the ITAT in the case of Ozer
Merchant Co-operative Bank ITA No.1588/PN/2012 order dated 30.10.2013. We may add that in
both these decisions the discussion did not turn on the interpretation of Sec.194A(3)(i)(b) of the Act
vis-a-vis Sec.194A(3)(v) of the Act. It is thus clear that the preponderance of judicial opinion on this
issue is that ITA Nos.86 & 87/Bang/2015 co-operative societies carrying on banking business when
it pays interest to its members on deposits need not deduct tax at source in view of the provisions of
Sec.194A(3)(v) of the Act

21. For the reasons given above, we hold that the Assessee which is a co- operative society carrying
on banking business when it pays interest income to a member both on time deposits and on

deposits other than time deposits with such co-operative society need not deduct tax at source under
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section 194A by virtue of the exemption granted vide clause (v) of sub-section (3) of the said section.

22. We however find, as submitted by the learned DR, that the orders are not clear as to whether the
entire interest disallowed u/s.40(a)(ia) of the Act relates to interest paid to members or part of the
interest is also paid to non-members. We therefore set aside the order of the CIT(A) for the limited
purpose of verifying as to any portion of the interest disallowed relates to payment to non-members
and in that event restrict the disallowance in so far as it relates to payment of interest by the
Assessee to non-members without deduction of tax at source.

23. In the result, the appeal of the Assessee is treated as allowed for statistical purposes.”

4.2 Following the decision of the co-ordinate bench of this Tribunal in the case of The Bagalkot
District Central Co-operative Bank (supra), we hold that the assessee, which is a co-operative society
carrying on the business of banking, need not deduct tax at source under Section 194A of the Act
when it pays interest to a member both on time deposits and deposits other than time deposits kept
with such co-operative society, by virtue of the exemption granted vide clause (v) of sub-section (3)
of Section 194A of the Act.

4.3 As submitted by the learned Departmental Representative and observed by the learned CIT
(Appeals), it is not clear whether the entire interest in question relates to interest paid to members
or whether a part of the interest is also paid to non-members.

ITA Nos.86 & 87/Bang/2015 In this view of the matter, we uphold the decision of the learned CIT
(Appeals) in directing the Assessing Officer to verify whether any portion of the interest in question
relates to payments to non-members and to restrict the disallowance only to the extent of payment
of interest to non-members without deduction of tax at source. Consequently, Revenue's Grounds at
S.Nos. 1 to 7 are dismissed.

5. In the result, Revenue's appeals for Assessment Years 2011-12 and 2012-13 are dismissed.

Order pronounced in the open court on 29th June, 2015.

Sd/ - Sd/ -
(N.V.VASUDEVAN) (JASON P BOAZ)
Judicial Member Accountant Member

*Reddy gp
Copy to :

1. Appellant

2. Respondent

3. C.I.T.

4. CIT(A)

5. DR, ITAT, Bangalore.

6. Guard File.

(True copy) By Order
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Asst. Registrar, ITAT, Bangalore
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IN THE HIGH COURT OF KARNATAKA
DHARWAD BENCH

DATED THIS THE 17'" DAY OF SEPTEMBER 2014
PRESENT

THE HON'BLE MR. JUSTICE RAM MOHAN REDDY
AND
THE HON'BLE MR. JUSTICE B.MANOHAR

I.T.A. No.100042 OF 2014

BETWEEN:

VENUGRAM MULTIPURPOSE CO-OPERATIVE

CREDIT SOCIETY LTD.,

SHANIWAR KHUT, BELGAUM,

REP. BY ITS CHAIRMAN,

SUNIL S/O. MOHAN RAO POTDAR,

AGE: 54 YEARS.

... APPELLANT
(BY SRI. S PARTHASARATHI &
SRI. H.R KAMBIYAVAR, ADVQCATES)

AND:

THE INCOME-TAY. OFFICER,
WARD 1(2), FK COMPLEX,
B.R. AMBEDKAR ROAD,
BELGAUM.
... RESPONDENT
(BY SRI. Y V RAVIRAJ, ADVOCATE)

ThIS ITA IS FILED U/SEC.260A OF THE INCOME-TAX
ACT, 1961 AGAINST THE ORDER PASSED IN
ITA.NO.402/PNJ/2013 DTD:17.04.2014 ON THE FILE OF
THE INCOME TAX AFPELLATE TRIBUNAL, PANAJI BENCH,
PANAJL, APPEAL FILED BY THE ASSESSEE IS DISMISSED.
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This appeal coming on for Admission this day,
Ram Mohan Reddy, J. delivered the following:

JUDGMENT

The assessee has come up in appeal invoking
Section 260A of the Income Tax Act, 1961 (for
short ‘the Act’), «calling in question the
assessment order dated 31.10.2012, Annexure ‘B’,
the order dated 07.10.2013 of the First Appeilate
Authority, Annexure ‘C’ and ordei dated
17.04.2014 of the Income Tax Appellate Triburial,
Panji Branch, Panaji (for short ‘Tribunal’)
Annexure ‘A’, declining to extend the benefit of

deduction under Section 8GP(2)(a)(i) of the Act.

2. The crux c¢f the matter lies in the
registration or the appellant Co-operative Credit
Society under the Karnataka Co-operative
Societies Act, 1959, (for short 'KCS Act’) and the
core question ror decisioin making is:

“Whether the appellant—a Multi-
purpose Co-operative Credit Society,
falling within the definition of the
term “Primary Agricultural Credit
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Co-operative Society” under
Section 2(h-2) of the ‘KCS Act’, is
entitled to the benefit of deduction in
respect of its income under Section
80P(2)(a)(i) of the Act regard being
had to Section 80P (4) of the Act?”

3. The appellant a Multi-purpose Co-
operative Credit Society, registered under the
‘KCS Act’” with Registration Certificate dated
23.10.2001, filed its return for the assessment
year 2010-11, declaring gross tofal income of
11,24,117/- and claimed the entire amount as a

deduction under Section 80P(2)(a)(i) and the

taxable income as NIL.

4. The Assessing Authority (ITO, Ward-1(2),
Belgaum), by assessment order dated 31.10.2012,
Annexure ‘B’, deciined the deduction and assessed
the income to ¥12.11,58C/-, on the premise that
the agppellant is a Primary Co-operative Bank
disentitled to the benefit of deduction under

Secticri 80P(2)(a)(i), in the light of Section 80P(4)
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of the ‘Act’. That order when carried in first
appeal before the Commissioner of Income Tax
(Appeals), Belgaum, was confirmed by dismissal of
the appeal by order dated 07.10.2013, Annexure
‘C’. The appellant preferred appeal before the
Tribunal, whence by order dated 17.04.2014,

Annexure ‘A’, the appeal was dismissed.

5. Sub-section (4) of Section 80P of the Act
reads thus:

[80P. Deduction in respect cf income of
Co-operative Societies.—

(1) x x x

(2) x x x

gS) X X X

[(4) The provisions of this section chall not
apply in relaiion to any cn-operative bank
other than a primary agticuitural credit
society or a primary = co-operative
agricultura! and rural development bank.
Explznatiion.—For the nurposes of this sub-
section,—

(a) “cc-operative bank” and “primary
agriculturai credit society” shall have
the meanings respectively assigned
to them in Part V of the Banking
Regulation Act, 1949 (10 of 1949);

%Ins. By the Finance Act, 2006 (21 of 2006), sec.19 (w.e.f. 1-4-2007).
arlier suic-section (4) was omitted by the Finance Act, 1969 (14 of 1969),
sec.10(b) (w.e.f. 1-4-1970).
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(b) “primary co-operative agricultural and
rural development bank” means a
society having its area of operation
confined to a taluk and the principal
object of which is to provide for long-
term credit for agricultural and rural
development activities.]

6. This statuary provision disentitles any
‘co-operative bank’ other than a ‘primary
agricultural credit Society’ or ‘primary co-
operative agricultural and rural development barik’
to the benefits of deduction under Section 80P of
the Act. Therefore, what is required to be ncticed
is whether the appellant Muiti-purpose Co-
operative Credit Society falls within the definition
of either ‘Primary Agricultural Credit Society’ or
‘Primary Co-operative Agricultural and Rural
Development 2ank’. The explanation to the said
sub-section states that a Cco-operative Bank and
the primary agricultural credit Society shall have
the meanings respectiveiy assigned to them in
Part V of the Banking Regulations Act, 1949 (10 of
1949). In the fects of this case, suffice it to

notice exnlanation (a).
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7. Part V of the Banking Regulation Act,
1949, provides for application of the Act to Co-
operative Banks. Section 56, reads thus:

'[PART V

APPLICATION OF THE ACT TO CO-OPERATIVE
BANKS

56. Act to apply to co-operative societies subject
to modifications.—The provisions of this Act, as in
force for the time being, shall apply to, or in relation
to, co-operative societies as they apply to, or in
relation to banking companies subject to the following
modifications, namely:—

(a) Throughout this Act, unless the context otirarwise
requires,—

(i) references to a "banking conigpany” or
"the company" or "such company"
shall be construed as reference to a
co-operative bank;

(ii) references to "commencament of this
Act" shall be ~consirued as
references ‘o comriiencement of the
Banking Laws  {(Application to Co-
operative Societies) Acr, 1965 (23 of
19€5);

(b) in Tec. 2, the words and figures "the
Companries Act, 1956 (1 of 1956) and" shall
be amitted;

(¢) inSec. 5,--

(it after clauze (cc), the following clauses
snall be inserted, namely:—

(eeh) - xxx
gcci/‘) X X X
[(ccila) “co-operative society” means a
society registered or deemed to have been
registered under any Central Act for the time
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S

being in force relating to the multi-State co-
operative societies, or any other Central or
State law relating to co-operative societies for
the time being in force;]

(cciii) X X X
4[(Cciiia) X X X ;]
3[(cciiib) X X X ]

(cciv) "primary agricultural credit society"
means a co-operative society,—

(1) the primary object or principal
business of which is to provide
financial accommodation to its
members for agricultural purposes
or for purposes connected with
agricultural activities (including the
marketing of crops); and

(2) the bye-laws of which do r:ot permit
admission of any other ce-cperative
society as a member:

Provided tirat this sub-ciause shiali
not apply to the admission of a co-
operative bank as a mernber bv
reason of such co-operative bank
subscribing to e share capital of
such co-operative - scciety out of
funds provided by the State
Government for the purpose;

XXXXX”

: Part v (coniaining secticn 56) Ins. by Act 23 of 1965,

¢. 14 (w.e.i. 1-3-1966). Earlier section 56 was repealed

by Act 36 of 1957, saction 2 and Sch. | (w.e.f. 17-9-1957)

2 Subs. by Act 61 cf 1981, Sec. 61 and the Second
Sched:lle, Pt. Il (w e.f. 1st May, 1982).

3
4
5

Ins. by Act 24 o7 2004, sec 2(l)(A) (w.r.e.f. 1-3-1966)
X X X
X X X
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8. Section 2(f-1) of the KCS Act defines
‘Multi-purpose Co-operative Society’ thus:

“2. Definitions.—In this Act, unless the
context otherwise requires.—
X X X

(f-1) ‘Multipurpose Co-operative
Society’ means a primary society the object
of which is to provide various services
including services related to credit,
business, industry, consumer durables to its
members;

(f-2) xxx7]”

1Clauses (f-1) and (f-2) inserted by Act No.6 of

2010 and shall be deemed to have come intn
force w.e.f. 3-11-2009.

Section 2(h-2) of the KCS Act defines
‘Primary Agricultural Credit Co-operative
Society’, thus:

“®[(h-2) ‘Primary Agricultural Credit Co-
operative Society’ means a co-operative
society as definea under clause (cciv) of
secticn 5 of Banking regulation Act, 1949
(Centra! Act 10 of 1949) and includes a
multipurpose co-operative society;]”

8Clause (h-2) inserted by Act No.6 of 2010 and

shall be deemed to have come into force w.e.f.
3-11-2009.
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9. The bye-laws of the appellant society
define ‘Member’ to mean, a person who has
submitted his application for membership at the
time of registration as per Articles, Rules, Bye-
laws of the Society and given the membership.
Bye-law 5 in Chapter-2 provides for membership

and reads thus:-

“6. Membership: Any person inclucing
persons employed in government and
semi-government and societies and whno is
normally residing within the area of
operation of the Society and ~who
genuinely need the services proviced by
the society, and comgeteni to enter into
contract under Seciion 11 of the Indian
Contract Act, 1872, is eligible io become

the meimber of the society.”

10. In the light cf the established fact that
appellant is a Multi-purpose Co-operative
Society registered under the KCS Act as evident

frorm the Registration Certificate issued under the

KCS Act, it cannot but be said that it falls within
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:10:

the definition of the said term under Section 2(f-
1) of the KCS Act and also, under the definition of
the term ‘Primary Agricultural Credit Co-
operative Society’. Regard being had to Section
5(cciv) as provided under Section 56 of the
Banking Regulation Act, 1949, Appellant beirig a
Primary Agricultural Credit Co-operative Society,
coupled with the fact that under its bye-laws, a
co-operative society cannot beccme a member,

complies with the requirements of the ‘Act’.

11. In that view of the rnatter, the exception
carved out in Sub-section {(4) of Section 80P of the
‘Act’ squareiv applies to the appellant’s Multi-
purpose Co-operative Credit Society, hence,
entitled to the deduction under Section
80P(2)(a)(iy of the ‘Act’. The authorities namely,
Income Tax Officer, the First Appellate Authority
ana the Tribuna! having missed the bus and not

noticed the essential fact of constitution of the
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:11:

appellant’s Society, concluded that the appellant—
assessee falls within the mischief of Sub-section
(4) of Section 80P of the Act disentitling it to the

deduction under Section 80P(2)(a)(i) of the *Act’.

12. The question framed supra is answered

accordingly.

13. In that view of the matter, orders of the
authorities being illegal and unsustainable are set

aside. The appeal is accordingly allowed.

SD/-
JUDGE
sD/-
JUDGE
RK*
Ct: Dk/-
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IN THE HIGH COURT OF KARNATAKA AT BANGALORE

DATED THIS THE 27T DAY OF JUNE, 2014

PRESENT

THE HON’BLE MR. JUSTICE N KUMAR
AND

THE HCN'BLE MR. JUSTICE B MANOHAR

ITA No. 273/2013

BETWEEN:

1. The Commissioner of Income
Tax (Appeals)
Mysore.

2. The Deputy Commissioner
of Income tax
Circie - 1
Udupi. ...Appellants
\By Sri E.I. Sanmathi, Adv.)
AND:
General Insurance

Employees’ Co-operative
Credit Society Limited
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‘Krishna’, Ajjarkad,
Court Road, Udupi. ...Respondent

(By Sri Mahesh R. Uppin, Adv.)

This ITA filed under Section 260-A of L.T. Act, 1961
arising out of order dated 15.02.2013 passed in ITA
No.1455/Bang/2012, for the Assessment year 2009-10,
praying to (i) formulate the substantial questions of law
stated therein; (ii) set aside the order dated 15.02.2013
passed by the Income Tax Appellate Tribunal, ‘B’ Bench,
Bangalore in Appeal Proceedings ITA No.1455/Bang/2012.

This ITA coming con for orders this day, N KUMAR J
delivered the foilowing:

JUDGMENT

This appeal ia preierred by the revenue challenging the
order passed by the Tribunal, wherein it is held that sub-
section {4) of Section 80P of the Income Tax Act, 1961 is
applicaikle orly to co-operative banks and not to credit co-

operative societies.

2. The substantial question of law which is raised

in ihe appeal is as under:

“Whether on the facts and in the circumstances

of the case, the tribunal was justified in law in
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holding that the assessee — society is entitied to

deduction under Section 80P(2}(aj(i) of tne
Income Tax Act?”
3. The Tribunal in its order. has set out the

difference between the co-operative hank and society as

under:

Nature Co-sperative society ! Co-operative Society
regiatered under registered under
Banking Reguilation Act, | Karnataka Co-
1942 operative Society

L T Act, 1959

Registration | Under - the = Banking | Co-operative
Regulatior:  Act, 1949 | Societies Act, 1959
and Co-operative

Societies Act, 1959

Nature of
business

1. As defined in Section
6 of Banking Regulation
Act.

2. Can open
bank account,
account, overdraft
account, cash credit
account, issue letter of
credit, discounting bills
of  exchange, issue
cheques, demand drafts
(DD), Pay orders, Gift
cheques, lockers, bank
guarantees etc.

3. Co-operative Banks
can act as clearing agent

savings
current

1. As per the bye
laws of the co-
operative society.

2. Society cannot
open savings bank
account, current
account, issue letter

of credit,
discounting bills of
exchange, issue
cheque, demand
drafts, pay orders,
gift cheques,
lockers, bank

guarantees etc.
3. Society cannot
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for cheques, DDs, pay
orders and other forms.
4. Banks are bound to

follow the ruies,
regulations and
directions issued by

Reserve Bank of India
(RBI)

act clearing agent,
for cheques, DDs,
pay  orders  and
other forms.

4. Society are bound ‘
by rules and
regulations as
specified by in the
co-operative

societies act.

Filing of Co-operative banks have | Scciety has to

returns to submit annual return | submit the annual
to RBI every year return to Registrar

e of Societies.

Inspection ! KBI has the power to | Registrar has the
inspect  accounts and | power to inspect
over all functioning of | accounts and over
the Bank all functioning of

L T the bank.

Part V Part V of the Banking | Part V of the
Regulation Act is | Banking Regulation
applicable to co- | Act is not applicable
operative banks to co-operative

CE N banks.

Use of The word ‘bank’ | The word ‘bank’

words ‘banker’, ‘banking’ can | ‘banker’, ‘banking’
be wused by a co-|cannot be used ay a

o operative bank. co-operative society
4. This Court had an occasion to consider the said

question in ITA No.5006/2013 dated 05.02.2014 in the

case of THE COMMISSIONER OF INCOME TAX vs. SRI

BILURU GURUBASAVA PATTINA SAHAKARI SANGHA
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NIYAMITHA, BAGALKOT, where, after referring te the
relevant provisions of the Income Tax Act, and the banking

Regulation Act, held as under.

“If a Co-operative Bank is exclusively carrying
banking business. ther: the income derived from
the said business cennot be deducted in
computing the total income cf the assessee. The
said income is liable for tax. A Co-operative bank
as defired under the Banking Regulation Act
includes the primary agricultural credit society
or a primary  co-operative agricultural rural
development bank. The Legislature did not want
to deny the said benefit to a primary agricultural
credit societv. or a primary co-operative
agricultural and rural development bank. They
did not want to extend the said benefit to a co-
operative bank which is exclusively carrying on
banking business i.e., the purport of the
amendment. If the assessee is not a Co-operative
bank carrying on exclusively banking business
and if it does not possess a license from the
Reserve Bank of India to carry on business, then
it is not a Co-operative bank. It is a Co-operative

society which also carries on the business of
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lending money to its members which is covered
under Section 80P(2)(a)(i) ie., carrying on tne
business of banking for providing credit
facilitates to its members. The chject of the
aforesaid amendment is not to exciude the
benefit extended under Szctionn 80P(i) to the

society.”

Therefore, the said issue was heia in favour of the

assessee aud against the revenue.

5. The said judgment answers the issue in this

case also. Accordirigiy, we pass the following order.

law is answered in favour of the assessee and against the

The appeal is dismissed. The substantial question of

revenuec.
(SD/-)
JUDGE
(SD/-)
JUDGE
VP/-
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